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DECISION 

Parent on behalf of Student (Student) filed a due process hearing request 

(complaint) with the Office of Administrative Hearings (OAH), State of California, on June 

17, 2013, naming Newport-Mesa Unified School District (District). The matter was first 

continued for good cause on July 24, 2013. 

Administrative Law Judge (ALJ) Judith L. Pasewark heard this matter in Costa 

Mesa, California, on October 15, and 16, and December 3, and 4, 2013.  

Tania L. Whiteleather, Attorney at Law, represented Student. Ms. Whiteleather’s 

assistant, Hadassah Lynn Foster, attended the hearing each day. Student’s mother 

(Mother) also attended the hearing each day. Student attended the hearing on 

December 4, 2013, for testimony purposes only.  

S. Daniel Harbottle, Attorney at Law, represented District. Heidi McDowell, District 

Special Education Coordinator, attended the hearing on behalf of District. 

A continuance was granted for the parties to file written closing arguments and 

the record remained open until close of business on January 2, 2014. Upon timely 
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receipt of the written closing arguments, the record was closed and the matter was 

submitted for decision.  

ISSUES1 

1 The issues have been rephrased and reorganized for clarity. The ALJ has 

authority to redefine a party’s issues, so long as no substantive changes are made. (J.W. 

v. Fresno Unified School Dist. (9th Cir. 2010) 626 F.3d 431, 442-443.) 

For the period of December 6, 2011, through the filing of the complaint on June 

17, 2013: 

1. Did the District fail in its Child Find duty;  

2. Did the District fail to comply with basic procedural requirements which 

denied Student a free appropriate public education (FAPE); and 

3. Did the District fail to offer a Student a FAPE during the period of 

December 6, 2011 through June 17, 2013.2  

2 On July 7, 2013, Student’s fourth issue of whether the District denied Student a 

FAPE which resulted in denial of Student’s rights under Section 504 of the Rehabilitation 

Act of 1973, the Americans with Disabilities Act, and state civil rights law, was dismissed. 

SUMMARY OF DECISION 

Student contends that, after her December 6, 2011 accident, the District failed in 

its Child Find duties, and therefore failed to identify and address her unique educational 

needs resulting from traumatic brain injury through assessment and an individualized 

education plan. While the District was aware of Student’s injuries, and created a 504 Plan 

for Student upon her return to school, the District failed to offer Mother an assessment 

plan to determine eligibility for special education. 
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Student also contends that the District failed to provide Mother with required 

procedural safeguards for special education, and as a result, Mother did not request an 

assessment for special education until June 2012, approximately one week before 

Student’s graduation from high school. Therefore, Student was not assessed until July 

2012, and was denied an IEP meeting, determination of eligibility for special education, 

and a special education support and services, necessary for her to obtain a “legitimate” 

high school diploma. Student further contends Mother and Student were denied any 

ability to participate in the IEP process, and Mother contends she did not waive, nor 

would she have waived Student’s graduation requirements. These contentions, however, 

are not supported by the evidence. The evidence supports a finding that Mother did 

receive the procedural safeguards, and actively participated in preparing Student for 

high school graduation. 

Lastly, Student contends that the District denied Student a FAPE by graduating 

Student from high school with a regular diploma, and that her graduation is invalid as 

she did not meet all of the District’s graduation requirements. Student has presented no 

persuasive authority under the Individuals with Disabilities Education Act (IDEA) to 

support her contention that Student’s graduation represents a denial of FAPE. Further, 

determination of the validity of Student’s graduation status is outside the jurisdiction of 

this due process hearing. Student’s graduation from high school with a regular diploma 

terminated her eligibility for special education, rendering prospective special education 

and related services moot as of June 21, 2012.  

FACTUAL FINDINGS 

1. Student is 19 years old and continues to reside with her Mother within the 

jurisdictional boundaries of the District. While Student is not subject to a 

conservatorship, Mother voluntarily holds Student’s educational rights. Mother filed this 

complaint one year after Student’s graduation from high school. 
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2. During the 2011-2012 school year, Student was a senior in high school, 

attending Newport Harbor High School. Prior to her accident on December 6, 2011, 

Student was a typical high school student, albeit with mediocre grades. It is noted that 

throughout her academic record Student had a long-standing history of weakness in 

math. Student had passed the California High School Exit Examination, and was taking 

classes to fulfill state and District requirements for high school graduation, scheduled for 

June 21, 2012. It is undisputed that prior to December 6, 2011, Student was on track for 

graduation, and did not qualify for special education and related services. 

3. On December 6, 2011, Student was hit by a car, and suffered significant 

and life threatening injuries. It is undisputed that Student suffered traumatic brain 

injuries which resulted in deficits in short-term memory, verbal memory, organizational 

skills, attention span and endurance, and gross and fine motor skills including 

handwriting and balance, each of which affected her education upon her return to 

school in March 2012. Ultimately, when finally assessed in July 2012, Student would have 

qualified for special education under the eligibility category of traumatic brain injury 

(TBI). 

4. The District was well aware of Student’s accident and the aftermath. The 

accident itself occurred just outside the high school campus, and school personnel were 

among first responders. District personnel visited Student in the hospital, and 

maintained contact with Mother regarding Student’s medical status. Mother cooperated 

with the District in providing authorizations and medical releases to Denise Ellis, the 

school nurse, and the District continued to obtain and update medical information on 

Student. What information was not obtained directly from Student’s medical providers 

was provided by Mother. In addition to the head injuries, Student suffered internal 

lacerations which required a temporary gastrostomy tube, and pelvic fractures which 

required orthopedic surgeries. All of these injuries required comprehensive 
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rehabilitation. Throughout Student’s post- accident period from December 6, 2011, until 

completion of Student’s special education assessment in August 2012, Mother worked 

closely and cooperatively with the District, and sought District assistance on an ongoing 

basis. 

5.  On January 24, 2012, Student was released from the rehabilitation center 

and returned home. She was not yet ready to return to school, and received no 

educational instruction. During this time Mother continued to e-mail District personnel, 

and report on Student’s medical progress. On February 15, 2012, Student’s 

neurosurgeon, Dr. Muhonen, authorized Student to return to school, noting that she 

should be accommodated at school initially with a modified program thereafter 

increasing to full classes, depending upon how Student handled the stress. As verified 

by an e-mail to the District, on February 28, 2012, Mother believed Student was ready to 

return to school, and a meeting was set to discuss Student’s possible return to school.  

6. A Student Study Team (SST) meeting was held on February 29, 2012, which 

was attended by Mother and Student’s counselor, Taylor Govaars. Ms. Govaars was not a 

particularly strong witness at hearing. Notes from this meeting provide little information 

other than restatement of Student’s medical status and resulting areas of deficit, such as 

short-term memory and judgment. It is clear from the testimony of Ms. Ellis and Mother, 

that Mother was concerned that Student “had lost her filter” resulting in safety concerns 

for Student, specifically, Student’s ability to find her way to and from class, make her 

way in a crowd, crossing the street, and knowing who to go to for help. Mother also 

discussed Student’s depression from staying at home, and desire to return to school and 

her friends on campus. It was also undisputed that Student was still attending out-

patient services for counseling, physical therapy, and occupational therapy which 

interfered with Student’s ability to attend at school. Home/hospital tutors with a visitor 

pass (to the school campus) were recommended as the temporary plan of action.  
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7.  On March 2, 2012, Ms. Ellis prepared a Request for Home/Hospital 

Instructional Services with Jerry Murray, Student’s math teacher, as the assigned home 

teacher. This request was signed by Student’s physician on March 5, 2012, and Student 

was approved for home/hospital instruction. At that time, Student was also provided 

permission to come to campus as a visitor for one-to-two hours of instruction. Safety 

issues were addressed with Mother dropping Student off at the attendance office, 

Student signing in as a visitor, and a teacher meeting Student at the office to walk her to 

the classroom. During this home/hospital period, Mr. Murray taught Student for an hour 

and a half, three times per week in the classroom, in a one-to-one format. He also 

assisted in transitioning Student back into school and “back up to speed.” During his 

time with Student, Mr. Murray worked on English by having Student read a book and 

write a journal; he had Student make up the math she missed during the second 

quarter; he had Student start taking pictures for her video class; and generally prepared 

her for a full-time return to class. Student members of the class also collaborated to 

help Student with her work and reinforce what she was learning. Mother consented to 

this program. 

8. On March 20, 2012, the District held a second SST meeting. Mother, 

Student, Ms. Govaars, and Mr. Murray attended this meeting. Ms. Ellis’s notes indicate 

Student had good stamina throughout the school day. Student came to campus for a 

modified day with one-to-one instruction with Mr. Murray. Although Mr. Murray 

testified he did not modify Student’s classwork, the meeting notes indicate Student’s 

curriculum had indeed been modified in order to assist Student to achieve academic 

success. Further, it was noted that Student appeared well and genuinely excited to begin 

attending school full-time. At this meeting, Mother informed the District that she had 

decided to obtain neuropsychological testing through Children’s Hospital of Orange 
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(CHOC), to determine Student’s post-accident cognitive baseline, and to determine her 

ongoing academic needs. 

9. Charlotte Smith, the school psychologist, did not attend the March 20, 

2012 SST meeting, however she provided Ms. Govaars with a “special education packet,” 

including a copy of procedural safeguards, to give to Mother at the meeting. Ms. 

Govaars recalled giving the packet to Mother on March 20, 2012, and briefly discussing 

special education with her. Ms. Govaars insisted that Mother firmly indicated she did not 

wish to pursue special education at that time. 

10. On March 23, 2012, another SST meeting was held with Mother, Student, 

Ms. Govaars, and other District staff. Ms. Ellis’s notes indicated all agreed Student was 

doing very well and was achieving academic success. Both Mother and Student wanted 

Student to return to school full-time. As a result, Student was released from 

home/hospital instruction on March 26, 2013, with no restrictions (except no physical 

education). 

11. Ms. Smith attended the March 23, 2012 SST meeting. As a 32 year school 

psychology veteran, Ms. Smith testified well and was highly credible. Her purpose for 

attending the meeting was to explain special education to Mother and answer 

questions. Ms. Smith asked to assess Student, and explained the special education 

process to Mother. Ms. Smith explained to Mother that special education would mean 

more supports for Student. Mother, who had already committed to the CHOC 

assessment, felt additional assessments, would be too much testing for Student. Ms. 

Smith told Mother she would contact CHOC to collaborate and avoid duplication of 

assessment tools. According to Ms. Smith, Mother wanted Student to graduate in June, 

and clearly was not interested in special education at that time. Mother was aware that if 

an assessment plan was presented, Student’s IEP would not be until May 2012, which 

Mother thought too close to graduation. Further, Ms. Smith strongly averred that if 
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Mother had agreed to a District assessment, she would have prepared the assessment 

plan, collaborated with CHOC, and assessed Student at school. Although Ms. Smith 

believes Mother understood her rights and the special education process, she also 

acknowledged that as of March 23, 2012, Mother was going through “terrible times.” 

While Mother may not have been thinking clearly, she was nonetheless seeking 

graduation, not special education at that time. This was substantiated by Ms. Govaars, 

who recalled Ms. Smith asking Mother if she had gone over the special education packet 

(given to Mother on March 20, 2012), to which Mother indicated, yes, but she wanted a 

504 Plan, not a special education assessment. Unfortunately, no special education 

assessment plan was prepared or presented to Mother for her consideration, reflection, 

acceptance, or rejection.  

12. On March 27, 2012, an initial 504 Service Plan (504 Plan) was prepared to 

modify Student's regular academic program with Section 504 accommodations.3 Mother 

attended this 504 Plan meeting, along with, among others, Tina Case (Assistant Principal 

at Newport Harbor), Charlotte Smith (school psychologist), Taylor Govaars (Student’s 

counselor), Denise Ellis (District nurse) and Jerry Murray (Student’s teacher). While the 

validity of the 504 Plan is not in issue in this hearing, the plan itself did identify Student’s 

TBI and several areas of deficit, and provided accommodations to support these areas of 

need, specifically, extended time on assignments and tests; open note exams, if needed; 

                                                 
3 Section 504 et. Seq. of the Rehabilitation Act of 1973 requires school districts to 

provide education and related services designed to meet the needs of students with 

disabilities as adequately as the district meets the needs of students without disabilities. 

In contrast, to be eligible for special education and related services under the IDEA, a 

student must have a physical or mental impairment that substantially impairs learning. 
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access to teachers’ notes; preferential seating; and a health pass when fatigued. Mother 

signed and consented to this 504 Plan.  

13. The CHOC evaluation was conducted between May 9 and 13, 2012; 

however, no written report was provided to the District. The final written report, 

however, was admitted into evidence without objection. As expected, the evaluation 

confirmed Student had experienced a traumatic brain injury. CHOC noted that “given it 

has only been approximately six months since the time of injury, it is still too early to 

determine the extent of any long lasting neurocognitive weaknesses. Student is likely to 

continue making gains and her condition will improve over time. Nonetheless, given the 

severity of Student’s brain injury and the significant neuropsychological weaknesses 

identified in this evaluation (most notably Student’s verbal memory), it is likely she will 

experience some degree of residual and long-lasting deficits/limitations…” 

14. The CHOC evaluation, while not educationally based, contained two pages 

of recommendations to assist Student in her areas of weakness. Interestingly, the only 

recommendation for a school evaluation was in the area of occupational therapy. The 

remainder of the recommendations, which focused on memory, attention, planning, 

organization, and executive functioning, were presented in the form of 

accommodations, many of which were addressed in Student’s 504 Plan. 

15. Upon the completion of the CHOC evaluation, Mother determined it was 

time to request a special education assessment for Student. Student, however, turned 

age 18 on May 19, 2012, and had not been placed under a conservatorship. This is a key 

date. It is clear Mother was oblivious to the impact of Student’s reaching the age of 

majority in connection with education rights, as well as the ramifications of graduation 

on special education services. Although the District was clearly aware that Student 

reached 18 years of age on May 19, 2012, there is no evidence that Student was 

presented with the procedural safeguards or asked if she wanted a special education 
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assessment. On June 11, 2012, Mother requested that Student be assessed for special 

education. On June 14, 2012, Mother met with Ms. Govaars, Dr. Case, and Ms. Smith to 

“evaluate all potential options Student may have under the K-12 school district before 

being officially released out into the world.” 

16. In the June 14, 2012 meeting, Mother asked about what services were 

available from the District, including special education and withholding Student’s 

diploma. Ms. Smith explained the special education assessment process, including the 

60-day timeline for assessment. Ms. Smith explained that Student’s 504 Plan would 

cover her in a college venue, and pointed Mother towards the Acquired Brain Injury 

Program at Coastline Community College. Mother had already submitted an application 

to this program. The District also suggested that Mother contact the Department of 

Rehabilitation, MediCal, and Social Security for services and additional options. Ms. 

Smith provided Mother with a copy of the procedural safeguards, and also requested 

she obtain a power of attorney from Student, as Student was age 18. It was also at this 

time that Mother received the rude awaking from Dr. Case, that Student had enough 

credits for graduation and would meet her graduation requirements in order to receive 

a regular high school diploma. Dr. Case, as with the other District staff, maintained there 

was no doubt in her mind that Mother had consistently wanted Student to graduate 

with her class, not merely “walk” at the graduation ceremony. The District sought the 

appropriate administrative waivers in order for Student to graduate on June 21, 2012. 

17. The District agreed it would assess Student, however, Dr. Case informed 

Mother that Student had legally earned her diploma, and would graduate with her class 

on June 21 2012. An assessment plan was sent home with Mother, signed by Student, 

and returned to the District on June 19, 2012, a mere two days before graduation. The 

District completed its initial Psychoeducational Multidisciplinary Assessment and Report 

on July 31, 2012. A Speech and Language Assessment and Report was completed on 
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August 17, 2012. Although the assessment report makes no determination of special 

education eligibility, it is clear from the assessment results and recommendations that 

Student had unique needs in the areas of oral expression, math reasoning, written 

expression, executive functioning, cognitive association and attention and cognitive 

planning which would have qualified her for special education and related services 

under the category of traumatic brain injury and/or speech and language, if assessed at 

any time after December 6, 2011. The District did not hold an IEP meeting to discuss the 

assessments as Student had graduated with a regular diploma on June 21, 2012. 

GRADUATION REQUIREMENTS 

18. The State Board of Education prescribes certain courses of instruction 

which are required of all students. The District’s Board of Trustees has prescribed 

additional required and elective instruction to meet the educational needs of students in 

the school district. In order to receive a regular high school diploma from the District, a 

student must complete: a total of 230 units; 40 hours of community service; a 

technology class or performance test; Algebra I with a passing grade; a Senior Exit 

Experience project during their senior year; and the California High School Exit Exam. A 

student has until the first day of school of the following school year to complete 

graduation requirements and still obtain his or her home school diploma. The District 

also provides alternate means for completing the prescribed course of study to obtain a 

regular diploma. 

19. It is undisputed that Student was unable to finish the fall 2011 semester of 

her senior year of high school. As confirmed by Matt Johnson, Student’s English teacher, 

Student did not complete her first semester English class due to her accident on 

December 6,  2011. As instructed by the District, Mr. Johnson engaged in “grade 

freezing,” a practice authorized by the District, and done by Mr. Johnson on several 

previous occasions. In Mr. Johnson’s class grades were based upon a student’s 
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performance and practice on tests, projects, and homework. In the grade freeze, 

Student’s first semester grade was based upon the work she completed prior to her 

accident. The District authorized the grade freeze in all of Student’s first semester 

classes. Mr. Murray, Student’s first semester teacher for Business Math, also gave 

Student a grade based upon her performance as of December 6, 2011. Ironically, 

Student received an “A+” in this math class, in spite of the fact that math was an area of 

significant weakness for Student prior to her accident, and she did not complete the 

required project. Mr. Murray emphasized that grades were based upon turning in 

assignments, not tests or quizzes. Student earned an “A+” simply because she did all of 

the required work necessary. It is undisputed that semester grades were sent home 

within two week of the end of the semester. It is of note that Mother did not express 

concern regarding Student’s first semester grades when received. Nor did she raise any 

concerns regarding “unearned” credits. To the contrary, she agreed that Mr. Murray 

would continue teaching Student during and after her transition back to school. 

20. Ms. Govaars, as Student’s counselor, was responsible for monitoring 

Student’s graduation requirements. Ms. Govaars requested an administrative waiver of 

Student’s humanities requirement, as well as the partial waiver of community service 

hours. As explained by Dr. Case, waivers are an administrative function, which do not 

require parental consent. The District may waive content, not credits, and Student had in 

excess of the required credits for graduation. As further explained by Stephen 

McLaughlin, Ph.D., Director of Secondary Curriculum and Instruction for the District, 

graduation requirements are established by the school board; however, a waiver of 

requirements may be authorized through a Request for Alternative Graduation 

Requirement. Waivers are generated at the school site level by the Principal or District 

designee. A meeting is then held to determine if the waiver is appropriate, i.e., has the 
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student met the requirement in another fashion. Parents are not sought out for input or 

consent in this process. Although a parent may request a waiver, none has ever done so.  

21. In Student’s case, the humanities requirement was waived. Student had 

taken a Visual Imagery course, which was approved to satisfy the humanities 

requirement as an “equivalent” course. Student selected her 2011-2012 senior year 

classes in spring 2011. Student enrolled in the Visual Imagery class at that time. Her first 

choice, Photography, a bona fide humanities credit, was full. The District’s determination 

to find the Visual Imagery class “equivalent” was not capricious, and indeed, for the 

2012-2013 school year, the Visual Imagery class was added as a fully qualified 

humanities class.  

22. The District also waived five of 45 of required hours of community service. 

Ann Brown, the Community Service Support secretary at Newport Harbor, described her 

general business practices regarding the community service program. She has no 

independent recollections regarding Student’s actual community service. Pupils fill out a 

verification form for community service performed which is entered onto the student’s 

community service record. Ms. Brown has no personal knowledge of whether a student 

actually completes the community service listed, whether the hours were ever 

attempted, or whether another person, such as a parent, completed the time on behalf 

of a student. In any event, the District reduced a pro rata share of hours based upon the 

period of time Student was not in school. Again, it does not appear that Student was 

singled out for waiver of her community service hours. Ms. Brown, Dr. Case, and Ms. 

Govaars all testified that pro rating community service hours is a common practice for 

students who do not attend school for a full year. Further, Mother was a willing 

accomplice in manipulating Student’s community service hours by performing several 

hours of community service on Student’s behalf.  
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23. The high school site also has discretion regarding Senior Projects. Dr. 

McLaughlin noted that Senior Project Guidelines are “suggested” rather than mandatory. 

Further, the Senior Project is embedded in the senior year English class. A Senior Project 

is comprised of two components: (1) reading of a book and presentation of a book 

report; and (2) making an oral presentation, described as a “fair well address from high 

school.” Mr. Johnson, Student’s English teacher, supervised Student’s Senior Project. 

Student did not read the same novel with the other students, nor did she write a book 

report. Instead, Mr. Johnson allowed Student to read a different book and submit her 

writing journal in lieu of a written book report. Student acknowledged she was not 

tested on the book she read; however, she read the book, did not have difficulty reading 

it, and remembers its content. 

 24.  Instead of an oral presentation in front of her class, Student was allowed 

to make a video presentation. Student testified that with the help of two of her friends, 

she finished her video. She also indicated that she did the same type of video as the 

other students in her class, and all of the students worked in groups of three. Mr. 

Johnson indicated the video presentation met the requirement for oral presentation, as 

Student narrated it. Further, Mr. Johnson has allowed other pupils to submit similarly 

modified projects as well. 

25. Admittedly, Student’s Senior Project was not completed prior to the 

graduation ceremony. The District, however, allows students to complete graduation 

requirements after the graduation ceremony and still be awarded a regular diploma with 

their graduating class. The evidence shows that Mother participated in seeing Student 

follow through and complete the modified Senior Project, as described by Mr. Murray.  

MOTHER’S TESTIMONY 

26. Mother’s testimony and the evidence are wildly contradictory. 

Understandably, in December 2011, Mother’s primary concern was Student’s survival. In 
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January and February 2012, Mother concentrated on Student’s recovery, and by March 

2012, she was focused on Student’s return to school and graduation. Initially at hearing, 

Mother steadfastly held to her contentions. Mother maintained that she did not receive 

her procedural safeguards for special education. She insisted Ms. Smith did not explain 

special education or assessments to her at any meeting. She steadfastly denied she 

wanted Student to receive a regular diploma and graduate in June 2012, but merely 

wanted Student to “walk” at the graduation ceremony with her classmates. The evidence 

does not support these contentions. Mother’s e-mails to District personnel are 

significant. These e-mails were created “in the moment;” they are genuinely heartfelt, 

and more reliable than Mother’s testimony recalling a particularly awful time in her life. 

27. With regard to the procedural safeguards, on redirect examination, Mother 

admitted receiving the “packet,” but did not know what the “packet” was. She did not 

know whether the “packet” was the special education packet or the 504 Plan packet. In 

contrast is Mother’s June 12, 2012 e-mail to Ms. Smith, in which she states, “I would like 

to schedule a time to come in and meet with you to discuss the process of having 

Student tested for special education. I have closely watched her struggle over the past 

few months and it has become very clear to me that she is not able to participate or 

keep up with the other students within her grade level. When I made the decision to 

have her return to campus back in March, that decision was made prior to her 

undergoing cognitive testing…but, (Student) has now completed her first round of 

cognitive testing through CHOC Psychology. They have recommended that I have 

(Student) tested for special education. I do have the materials you provided to me back 

in March, and I am now ready to discuss this option. This decision is not an easy one, 

but I feel that it would be better for (Student) in the long run.” 

28. Mother contends she did not want Student to graduate but only to “walk 

with her class.” It is undisputed Mother wanted Student to participate with her peers as 
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normally as possible. Again, on redirect, Mother testified that, based upon Student’s 

academic challenges, inability to complete her classwork on her own or participate in 

what the other students were doing in class, along with the incomplete graduation 

requirements, she assumed Student would not graduate. Mother clearly believed that 

Student emotionally needed to return to school to be around her peers. She is 

convinced, however, that although Student was “present” in class, she was not 

benefiting from her education. This does not parallel other testimony and evidence. 

Although Mother did not formally request a diploma, it clearly appears she wanted 

Student to graduate with her class. Mother may not have been thinking about the 

technicalities of graduation or the impact of a regular diploma on special education, but 

her actions and communications with District personnel support this finding. 

29. Mother’s e-mails to District personnel are particularly significant. In April 

2012, Mother communicated with Ms. Govaars regarding Student’s Senior Project. She 

also sought assistance in completing the application for a Cal Grant, which is financial 

aid for post-secondary education. On May 30, 2012, Mother e-mailed the District and 

acknowledged that Student had completed all of her community service hours, and “as 

far as I (Mother) know, she (Student) is on track for graduation.” As late as June 19, 2012, 

Mother was still e-mailing the District to follow up on Student’s completion of the 

Senior Project. When Dr. Case informed Mother that Student’s Senior Project could be 

completed for graduation, Mother sent an e-mail on June 20, 2012, indicating that she 

had discussed all options with Student, and they wanted to schedule time to meet with 

Mr. Murray and Mr. Johnson to complete the Senior Project presentation. Mother 

verified that Student would complete her book report over the summer, and further 

requested instructions on where to submit the book report for credit. Mother’s two 

additional questions were (1) where does this leave Student in terms of her diploma; 

and (2) if Student completes the two missing assignments, will that qualify her for a 
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diploma? Mother’s e-mail of June 22, 2012, also confirms she and Student met with Mr. 

Johnson to complete Student’s Senior Project presentation. 

30. Further, Mother contends she did not agree to waive Student’s community 

service hours and that Student did not complete the requisite number of hours for 

graduation. It is undisputed that the District waived a portion of Student’s community 

service hours. Ms. Brown’s April 25, 2012 e-mail to Mother pointed out that 

accommodations could be made for Student to satisfy the community service 

requirement. Mother’s e-mails to Ms. Brown, also point out that Mother actively sought 

out community service activities. Mother, herself, also testified that she completed some 

of the activities on Student’s behalf in order to increase Student’s hours.  

31. It was not until June 11, 2012, that Mother began to modify her 

understanding of the ramifications of graduation. This is supported by her e-mail of 

June 11, 2012, to Ms. Govaars, in which she discovered that Coastline’s Acquired Brain 

Injury program did not require a diploma for their services, as long as the student was 

over l8 years old. Mother also indicated she needed to figure out exactly what services 

the K-12 system provided, and if Student would need these services in the near future. 

Mother requested a special education assessment at this time. 

32. On June 12, 2012, Mother sent an e-mail to Michael Vossen, Newport 

Harbor Principal, expressing her request that Student “walk” at graduation. The 

communication also conveys a final acceptance that Student needed special education 

assistance. “This decision (to seek special education) was not an easy one, as (Student) 

was only one semester away from obtaining the necessary credits for graduation….I 

have been going back and forth with (Student’s) doctors and rehabilitation case 

managers, and I did not want to put (Student) in the position of special needs until I 

absolutely knew that that is where she needed to be. The doctors have to keep 

reminding me that (Student) suffered a severe brain injury, and she needs to be in a 
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special needs program to help with the rehabilitation process. This is not what I wanted 

for (Student), but I know it is what she needs. Will you please help me in allowing her 

the opportunity to still walk with her class?...” 

ASSESSMENT INFORMATION AND EXPERT OPINIONS 

33. Three primary assessments were presented at hearing. Neither party 

challenged the validity of any of the assessments. The CHOC Neuropsychological 

Evaluation was completed in May 2012, with a short addendum added August 2, 2012. 

The District’s Psychoeducational Assessment was administered in July 2012, and a 

speech and language evaluation was administered by Cornerstone Therapies in August 

2012. None of the evaluations observed Student in the school setting. The CHOC 

evaluation is a medical neuropsychological evaluation which explored Student’s 

traumatic brain injury. While there is little, if any, disagreement with the CHOC 

evaluation, it was not presented to the District for consideration by District assessors. 

Therefore, the CHOC evaluation will not be further detailed herein.  

34. Ryan McGill,4 the school psychologist, conducted Student’s 

psychoeducational assessment.5 Dr. McGill presented as an articulate and thoughtful 

witness. The assessment report, some 43 pages, reviewed extensive assessments of 

Student’s cognitive, academic, behavioral, and social-emotional abilities. Dr. McGill was 

                                                 
4 Dr. McGill has a M.A. in Counseling and Guidance, Ed.S. in School Psychology, 

and Ph.D. in Education with an emphasis in School Psychology. 

5 Although the assessment report names Charlotte Smith as a member of the 

multidisciplinary team, she did not participate in Student’s psychoeducational 

assessment, as she retired in June 2012. Dr. McGill administered the assessment and 

wrote the assessment report. 
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unable to observe Student in an academic setting or consult with Student’s teachers, as 

Student had already graduated from high school, and the assessment took place during 

the summer break. From a review of Student’s educational records, he succinctly 

reported: “Student appears to be making adequate progress towards grade level 

standards and expected skill benchmarks…She graduated with a 2.18 grade point 

average and records indicate that she completed her senior project on June 12, 2012. 

The community service requirement was waived despite only completing 38.50 of 40.00 

required hours.” 

35. Dr. McGill has previously conducted three TBI assessments. He reported, 

similarly to the doctors at CHOC, that TBI is not always immediately identifiable. 

Sometimes a patient/student exhibits growth, sometimes not. It can take time for a final 

determination of abilities and weaknesses. Student presented with a highly variable 

cognitive profile. All of Student’s cognitive processes, with the exception of long-term 

retrieval, associative memory, auditory attention, perceptual speed, executive 

functioning, and cognitive association fell within normal ranges. The areas of exception 

all fell within the borderline range and represent a concern to Dr. McGill. Academically, 

Student’s overall achievement fell within the low average range, with the expected 

weakness noted in math reasoning, as well as with written and oral expression. With 

regard to Student’s behavior and social-emotional assessments, Mother reported more 

significant behaviors, which Student acknowledged, but indicated things had gotten 

better since she had been able to regain some of her functional skills. Further, Student 

reported no social-emotional concern in her self-assessment. Dr. McGill ultimately 

identified six areas of unique need for Student; specifically, (1) oral expression, (2) math 

reasoning, (3) written expression, (4) executive functioning, (5) cognitive association, and 

(6) attention and cognitive planning. 
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36. Dr. McGill concluded that Student met the eligibility criteria for traumatic 

brain injury, and reported as follows: “Although Student was able to earn a diploma, 

evidence suggests that she was only able to do so through significant modifications to 

her curriculum, including but not limited to modified day, 1:1 instruction, and modified 

assignments. So although she was able to make progress and benefit from her 504 Plan, 

it is unlikely that such modifications would be sustainable in the long term in a general 

education environment if Student was returning in the fall as a student. Although she 

has made progress in her rehabilitation since coming back to school, she is not 

presently able to access full-time general education curriculum without significant 

modification and support.” 

37. Although Student was l8 years old at the time of the assessment, the 

District did no vocational assessment of Student. No reason was given for this omission, 

although the information would have been valuable to Student’s post-secondary 

educators. 

38. The District obtained a Speech and Language Assessment from 

Cornerstone Therapies which was conducted in August 2012. There is no disagreement 

between the parties regarding the assessment or assessment report, and the written 

report was admitted into evidence without objection or testimony. In terms of speech 

and language skills, Student demonstrated difficulty in the following areas: word-

finding, sentence formulation, abstract language (including inferencing, problem 

solving, non-literal language, sarcasm, and pulling meaning from context), emotional 

liability, social cognition skills, executive functioning (attention, planning, and inhibitory 

control), and long-term retrieval. 

39. The report indicates it will be important for Student to receive therapy 

focusing on executive functioning. Executive functioning refers to evolving skills which 

will be constantly changing as Student transitions through the next stages of her life. 
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Student’s delays in abstract language would benefit from therapy. Without an 

understanding of how to find meaning by using context cues and nonverbal language, it 

will be difficult for Student to grasp understanding and meaning in her relationships and 

education. Student requires intervention for improving her verbal expression, including 

addressing word retrieval and sentence formulation. Further, Student demonstrated 

delays in pragmatic language and social cognition. For students with TBI, social skills 

training can be especially useful in dealing with frustration and maladaptive responses. 

In order to address Student’s speech and language deficits, Cornerstone recommended 

Student receive two hours per week of individual speech and language therapy to 

address her areas of weakness. The report also recommended that Student continue to 

receive counseling to address her feelings and emotions regarding her recovery and to 

help her learn coping strategies for adapting to her acquired areas of deficit. 

40. No IEP meeting was held subsequent to Student’s assessment, as Student 

has graduated from high school. 

41. Dr. Nancy Markel, is a clinical neuropsychologist who studies brain 

functioning and has extensive experience assessing children for special education and 

attending IEP meeting. She testified on behalf of Student, although she was hired by 

Student’s personal injury attorney in connection with Student’s unrelated civil litigation. 

Dr. Markel reviewed the CHOC assessment, Student’s medical records, and Dr. McGill’s 

psychoeducational assessment. Results of any assessment of Student done by Dr. 

Markel in 2013, along with any written report of her conclusions and recommendations 

have not been released by Student’s personal injury attorney, and remain confidential. 

Dr. Markel made it clear that her work with Student has been in connection with the civil 

litigation, not the special education hearing. It is noted that Dr. Markel did not inquire 

about Student’s educational program, review the 504 Plan, or contact Student’s teachers 

or the District in any manner. With the exception of the written assessment reports, all 
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information obtained by Dr. Markel came from Mother and Student. Further, Dr. Markel 

testified by telephone, thereby limiting her impact on this ALJ. Nonetheless, Dr. Markel 

has substantial experience in special education and provided valuable information in her 

testimony.  

42. Dr. Markel validated the findings of the previous assessments and 

concurred that brain injuries can impact education in areas such as memory, cognitive 

abilities, motor skills, attention, and physical endurance. She believes Student needed 

special education and related services early on after the accident. She found Student to 

be making a remarkable recovery based upon her initial injuries. Further, Student is 

capable of moving forward with her education. She can learn (her IQ is average), but she 

cannot learn effectively due to her TBI. Dr. Markel opined that Student can earn a 

regular high school diploma with an appropriate program, services, and 

accommodations.  

43. When asked what she felt Student needed as remediation, Dr. Markel 

repeated that based upon her TBI, Student was capable of obtaining her high school 

diploma, and emphasized earning a diploma meant actually making up the work and 

understanding the concepts she missed. She opined: (1) Student needed a one-to-one 

education, but not in a high school setting; (2) Student needed speech and language 

therapy as rehabilitation for her brain injuries; (3) Student needed an Assistive 

Technology (AT) assessment to determine more ways for learning efficiency; (4) Student 

needed a vocational assessment which addresses her TBI; and (5) Student needs weekly 

mental health services with a professional experienced with TBI. Dr. Markel 

recommended Fusion Learning Center for Student. She was impressed by Fusion’s one-

to-one teaching, understanding of TBI, and ability to accommodate and modify 

educational programs for TBI students. 
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LEGAL CONCLUSIONS 

INTRODUCTION – LEGAL FRAMEWORK UNDER THE IDEA6 

6 Unless otherwise indicated, the legal citations in the introduction are 

incorporated by reference into the analysis of each issue decided below. 

1. This hearing was held under the IDEA, its regulations, and California 

statutes and regulations intended to implement it. (20 U.S.C. § 1400 et. seq.; 34 C.F.R. § 

300.1 (2006) et seq.; Ed. Code, § 56000, et seq.; Cal. Code. Regs., tit. 5, § 3000 et seq.) The 

main purposes of the IDEA are: (1) to ensure that all children with disabilities have 

available to them a FAPE that emphasizes special education and related services 

designed to meet their unique needs and prepare them for employment and 

independent living, and (2) to ensure that the rights of children with disabilities and their 

parents are protected. (20 U.S.C. § 1400 (d)(1); See Ed. Code, § 56000, subd. (a).)  

2. A FAPE means special education and related services that are available to 

an eligible child at no charge to the parent or guardian, meet state educational 

standards, and conform to the child’s individualized education program (IEP). (20 U.S.C. 

§ 1401(9); 34 C.F.R. § 300.17; Cal. Code Regs., tit. 5, § 3001, subd. (p).) “Special education” 

is instruction specially designed to meet the unique needs of a child with a disability. 

( 20 U.S.C. § 1401(29); 34 C.F.R. § 300.39; Ed. Code, § 56031.) “Related services” are 

transportation and other developmental, corrective, and supportive services that are 

required to assist the child in benefiting from special education. (20 U.S.C. § 1401(26); 34 

C.F.R. § 300.34; Ed. Code, § 56363, subd. (a) [In California, related services are also called 

designated instruction and services].) In general, an IEP is a written statement for each 

child with a disability that is developed under the IDEA’s procedures with the 

participation of parents and school personnel that describes the child’s needs, academic 

and functional goals related to those needs, and a statement of the special education, 
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related services, and program modifications and accommodations that will be provided 

for the child to advance in attaining the goals, make progress in the general education 

curriculum, and participate in education with disabled and non-disabled peers. (20 U.S.C. 

§§ 1401(14), 1414(d); Ed. Code, § 56032.)  

3. In Board of Educ. of the Hendrick Hudson Central Sch. Dist. v. Rowley 

(1982) 458 U.S. 176, 201 [102 S.Ct. 3034, 73 L.Ed.2d 690] (“Rowley”), the Supreme Court 

held that “the ‘basic floor of opportunity’ provided by the [IDEA] consists of access to 

specialized instruction and related services which are individually designed to provide 

educational benefit to” a child with special needs. Rowley expressly rejected an 

interpretation of the IDEA that would require a school district to “maximize the 

potential” of each special needs child “commensurate with the opportunity provided” to 

typically developing peers. (Id. at p. 200.) Instead, Rowley interpreted the FAPE 

requirement of the IDEA as being met when a child receives access to an education that 

is reasonably calculated to “confer some educational benefit” upon the child. (Id. at pp. 

200, 203-204.) The Ninth Circuit Court of Appeals has held that despite legislative 

changes to special education laws since Rowley, Congress has not changed the 

definition of a FAPE articulated by the Supreme Court in that case. (J.L. v. Mercer Island 

Sch. Dist. (9th Cir. 2010) 592 F.3d 938, 950 [In enacting the IDEA 1997, Congress was 

presumed to be aware of the Rowley standard and could have expressly changed it if it 

desired to do so.].) Although sometimes described in Ninth Circuit cases as “educational 

benefit,” “some educational benefit,” or “meaningful educational benefit,” all of these 

phrases mean the Rowley standard, which should be applied to determine whether an 

individual child was provided a FAPE. (Id. at p. 950, fn. 10.) 

4. The IDEA affords parents and local educational agencies the procedural 

protection of an impartial due process hearing with respect to any matter relating to the 

identification, evaluation, or educational placement of the child, or the provision of a 
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FAPE to the child. (20 U.S.C. § 1415(b)(6); 34 C.F.R. 300.511; Ed. Code , §§ 56501, 

56502, 56505; Cal. Code Regs., tit. 5, § 3082.) The party requesting the hearing is limited 

to the issues alleged in the complaint, unless the other party consents. (20 U.S.C. 

§ 1415(f)(3)(B); Ed. Code, § 56505, subd. (i).) Subject to limited exceptions, a request for a 

due process hearing must be filed within two years from the date the party initiating the 

request knew or had reason to know of the facts underlying the basis for the request. 

(20 U.S.C. § 1415(f)(3)(C), (D).) At the hearing, the party filing the complaint has the 

burden of persuasion by a preponderance of the evidence. (Schaffer v. Weast (2005) 

546 U.S. 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387]; see 20 U.S.C. § 1415(i)(2)(C)(iii) [standard 

of review for IDEA administrative hearing decision is preponderance of the evidence].)  

ISSUE 1 : WHETHER THE DISTRICT FAILED IN ITS DUTY UNDER CHILD FIND 

5. In Issue One, Student contends after Student’s life threatening injuries 

suffered on December 6, 2011, the District failed in its Child Find duty, resulting in its 

failure to identify and address Student’s unique educational needs through an IEP. The 

District contends that Mother initially, through her statements and actions, declined to 

have Student assessed for special education. 

6. The IDEA imposes a duty upon school districts to conduct Child Find, in 

which the district is required to actively search and seek out those students who may be 

in need of special education and related services. (20 U.S.C. § 1412 (a)(3)(A).) The 

threshold for a school district’s referral for special education assessment is relatively low, 

and is triggered when a district has a reason to suspect that a student may need special 

education services to address his/her disability. (Dept. of Educ. v. Cari Rae S. (D. Hawaii 

2011) 158 F. Supp. 2d 1190, 1193-1195.) It is undisputed that the District was well aware 

of Student’s accident and injuries, including a traumatic brain injury as of December 6, 

2011. There is no dispute that the District understood Student suffered a traumatic brain 
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injury, and that Student’s injuries might impact her education and ability to learn. This 

alone triggered the District’s Child Find obligation.  

7. Traumatic brain injury is one of the 13 possible disability categories listed 

in the IDEA, and that is eligible under the IDEA, if the student needs special education 

and related services because of this disability. (34 C.F.R. § 300.8 (c).) 

8. Although the District may have discussed and considered a special 

education assessment in February or March 2012, the undisputed fact is that no written 

assessment plan was presented to Mother to reject or accept until June 2012. It is 

undisputed that the District relied on Mother to affirmatively request an assessment, 

rather than provide her with the assessment plan for her consideration. The duty of 

Child Find does not lie with the parent, but rather lies with the District. A school district 

cannot abdicate their affirmative duties under the IDEA. (N.B. v. Hellgate Elem. Sch. Dist 

(9th Cir. 2008) 541 F. 3d 1202, 1208-1210, citing W. G. v. Board of Trustees of Target 

Range Sch. Dist. No. 23 (9th Cir. 1992) 960 F. 2d 1479, 1484-85 (Target Range).) 

9. The District’s provision of SST meetings and 504 Plans, are immaterial and 

do not absolve the District of its Child Find obligations, regardless of whether District 

staff believed Mother wanted Student to graduate with her class, and did not want to 

pursue special education. The Child Find obligation is fulfilled when the District presents 

Mother with a special education assessment plan, and explains what is being offered. 

This simply did not occur. The preponderance of the evidence indicates that Mother 

wanted Student to graduate in June 2012. The evidence is less clear, however, that 

Mother understood the ramifications of waiting to assess Student. Regardless, it was not 

Mother’s obligation to make the call of whether a special education assessment should 

be proffered. If Mother had refused consent, as expected by the District, the District 

would have been completely absolved of any need to further consider special education 

until June 11, 2012, when Mother finally requested assessment. Further, there is no 
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evidence that the issue was revisited directly with Student once she reached age 18. A 

Child Find duty is a procedural violation of the IDEA, and therefore, in order to be found 

in denial of a FAPE, it requires that the violation impedes the child’s right to a FAPE, 

significantly impedes the parent’s opportunity to participate in the decision making 

process regarding the provision of a FAPE to their child, or causes a deprivation of 

educational benefits. The District failed in its Child Find duties, which resulted in an 

absolute failure for parental participation in the determination of Student’s educational 

needs, services, or accommodations.7 As such, even though she was not yet eligible for 

special education, Student was denied a FAPE under the IDEA.  

7 Further, without assessment, even the provision of accommodations under a 

504 Plan was a shot in the dark. 

ISSUE 2: WHETHER THE DISTRICT FAILED TO COMPLY WITH BASIC PROCEDURAL 

REQUIREMENTS WHICH DENIED STUDENT A FAPE 

10. In Issue Two, Student contends the District failed to comply with basic 

procedural requirements which denied Student a FAPE.8 Student’s second issue was 

overbroad and ill-defined. In response, the District simply contends it complied with all 

procedural requirements.9  

8 Child Find is a procedural issue and is discussed in Issue One above. 

9 The District also contends there is no evidence that the 504 Plan was ineffective. 

Determinations of the validity of the 504 Plan, however, are beyond the jurisdiction of 

OAH. 

11. The IDEA requires that a due process decision be based upon substantive 

grounds when determining whether a child has received a FAPE, unless a procedural 

violation impedes the child’s right to a FAPE, significantly impedes the parent’s 
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opportunity to participate in the decision making process regarding the provision of a 

FAPE to their child, or causes a deprivation of educational benefits. (20 U.S.C. § 

1415(f)(3)(E); Ed. Code, § 56505, subd. (j); Rowley, supra, 458 U.S. at pp. 206-207.) 

Procedural violations which do not result in a loss of educational opportunity or which 

do not constitute a serious infringement of parents’ opportunity to participate in the IEP 

process are insufficient to support a finding that a student has been denied a FAPE. 

(Target Range, supra, 960 F.2d at p.1482.) 

Based upon the evidence presented at hearing, the additional procedural issues 

are as follows: 

a. Whether Mother received her Procedural Safeguards as required under 
the IDEA 

12. A school district must provide the parent of a child with a disability with 

notice of the procedural safeguards that the IDEA establishes. (34 C.F.R. § 300.504 (a)), 

which must include a full explanation of those procedural safeguards. (34 C.F.R. 

§ 300.504 (c).) A school district must also take steps to ensure that the parent 

understands the content of the notice, and there is written evidence that the parent has 

received and understood the information. (34 C.F.R. § 300.503(d)(ii), (iii).) 

13. When consent is required under the IDEA, it must be “fully informed” to be 

valid. (34 C.F.R. § 300.9.) However, the parent need not have an in-depth understanding 

of all of the services the child’s IEP might provide, or every aspect of the proposed 

assessment. Rather, for consent to be “informed” the parent must merely have a general 

understanding of the activity for which he/she is providing consent. (Letter to Johnson, 

56 IDELR 51 (OSEP 2010).) 

14. Mother initially indicated she did not receive her procedural safeguards 

from the District. The evidence is to the contrary. Mother later admitted receiving the 

safeguards packet from the District, as was evident from her e-mail to Ms. Smith. 
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Although, as stated by Ms. Smith, Mother was going through “terrible times,” there is 

insufficient evidence to conclude Mother did not have the requisite “general 

understanding” of special education and the assessment process. Further, Mother’s 

fateful e-mail admission of receipt of the special education packet, also acknowledge 

she was now ready to discuss seeking special education. This constitutes written 

evidence that Mother not only received her procedural safeguards, but had understood 

the information presented by Ms. Smith. The District did not violate Mother’s rights to 

procedural safeguards. 

15. The District, however, did not provide Student with her procedural 

safeguards or seek her consent to assessment once she turned 18, on May 19, 2012. As 

such, it represents a procedural violation. Student did not pursue this avenue of 

argument. The evidence clearly indicates that, at all times, Mother was on top of 

Student’s education and well-being, and as such Student’s educational interests were 

well represented. Further, assuming Student would have requested a special education 

assessment as of May 19, 2012, the ensuing 60-day timeline (see paragraph 17 below), 

would still have placed Student’s IEP meeting after her graduation on June 21, 2012. 

Therefore, any such violation would not have resulted in any further substantive damage 

to Student. 

b. Whether the District failed to hold an IEP meeting 

16. Before any action is taken with respect to the initial placement of an 

individual with exceptional needs in special education instruction, an individual 

assessment of the student’s educational needs shall be conducted. (Ed. Code, § 56320.) 

17. Once a child has been referred for an initial assessment to determine 

whether the child is an individual with exceptional needs, and to determine the 

educational needs of the child, these determinations shall be made, and an IEP meeting 
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shall occur within 60 days of receiving parental consent for the assessment. (20 U.S.C § 

1414 (c)(1)(a); Ed. Code, § 56302.1.)  

18. Mother, through Student’s assignment of educational rights, consented to 

a special education assessment on June 19, 2012. Under the 60-day timeline, the District 

had until a minimum of August 18, 2012, in which to conduct Student’s IEP. In the 

meantime, however, on June 21, 2012, Student graduated from high school with a 

regular high school diploma. As discussed below, Student’s graduation terminated her 

right to special education and related services. The purpose of an IEP meeting is to 

determine a Student’s eligibility for special education placement and related services, 

and to develop an IEP for Student’s prospective education, the District. As the District no 

longer had an obligation to prospectively educate Student, the requirement of an IEP 

meeting and IEP is moot. 

c. Whether the District’s waiver of graduation requirements constituted a 
denial of FAPE 

19. The issue of whether a student with a disability will receive a regular high 

school diploma when he/she graduates from high school is not addressed by the IDEA. 

(Letter to Anonymous, 22 IDELR 456 (OSEP l994). Nor does the IDEA establish standards 

for graduation as a general matter. (Letter to Richards, 17 IDELR 29 (11th Cir. 2006).) The 

establishment of appropriate, substantive standards for graduation is entirely a matter 

of state law for both disabled and nondisabled students. (71 Fed. Reg. 46577 (2006); 

Letter to Anonymous, supra.) 

20. Mother did not expressly waive Student’s graduation requirements. 

Further she maintains that she did not and would not have waived the requirements in 

order to allow Student to graduate with her class. While the evidence presented at 

hearing is to the contrary, it is a moot issue. Student has presented no legal authority 

under the IDEA to support her contentions. Student relies on a constitutional argument 
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that public education is a right to which all children in California are entitled. (Cal. 

Const., art. IX). Further, while the California Education Code does permit a school district 

to an adopt alternative means for students to complete the prescribed course of study, 

no authority exists which transfers any educational rights for students to the school 

district, and none confers upon the school district the ability to waive a student’s 

constitutional right to education. While this argument is thought provoking, it is 

nonetheless beyond the scope of the jurisdiction of OAH. 

ISSUE 3: WHETHER THE DISTRICT FAILED TO OFFER STUDENT A FAPE DURING THE 
PERIOD OF DECEMBER 6, 2011 THROUGH JUNE 17, 2013 

21 In Issue Three, Student contends the District failed to offer a Student a 

FAPE during the period of December 6, 2011 through June 17, 2013. The issue, as 

phrased on its face, is a restatement of Issues One and Two. The underlying issue, 

however, is Student’s contention that Student did not graduate with a valid regular 

diploma, and therefore her rights to both prospective special education and related 

services have not terminated. The District contends that any jurisdiction over special 

education terminated upon Student’s graduation on June 22, 2012. In order to prevail 

on this issue, Student must successfully challenge the validity of her grades, her 

educational transcript, and the administrative decisions regarding her graduation 

requirements.  

 22. Student argues that Student has a right under state law and the IDEA to a 

real public education and a valid high school diploma. The IDEA promises no such thing. 

23. As indicated above in Legal Conclusion 19, the issue of whether a student 

with a disability will receive a regular high school diploma when he/she graduates from 

high school is not addressed by the IDEA. Nor does the IDEA establish standards for 

graduation as a general matter. The establishment of appropriate, substantive standards 

for graduation is entirely a matter of state law for both disabled and nondisabled 
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students. (71 Fed. Reg. 46577 (2006); Letter to Anonymous, supra.) Moreover, a school 

district cannot deny a diploma to a student who meets state-established proficiency 

standards on the grounds that he/she has a disability. (Letters to Anonymous, supra; 

Letter to Runkel, 25 IDELR (OCR 1996).) A school district has no obligation to continue 

an educational program for a student with a disability who has met state-established 

criteria for a regular high school diploma so that the student may remain eligible for 

related services. (Newport-Mesa Unified School District v. Student, OAH Case 

No.2010060770, 100 LRP 7320 (SEA 2010).) The IDEA relieves a school district of the 

obligation to provide FAPE to students who graduate with a regular high school 

diploma. (34 C.F.R. § 300.102(a)(3)(i).) 

24. Further, OAH jurisdiction is strictly limited to those areas set forth in 

California Education Code Section 56501. (Wyner v. Manhattan Beach Unified Sch. Dist. 

(9th Cir. 2000) 223 F.3d 1026, 1028-29.) Specifically, OAH jurisdiction is limited to issues 

where: (1) there is a proposal to initiate or change the identification, assessment, or 

educational placement of the child or the provision of a FAPEto the child; (2) there is a 

refusal to initiate or change the identification, assessment, or educational placement of 

the child or the provision of a FAPE; (3) the parent or guardian refuses to consent to an 

assessment of the child; or (4) there is a disagreement between a parent or guardian 

and a local educational agency regarding the availability of a program appropriate for 

the child, including the question of financial responsibility. (Ed. Code, § 56501.) 

25. Did Student graduate from Newport Harbor High School with a regular 

diploma? The simple answer is yes. The District confirmed that Student had legally 

completed all courses and projects required by the state Education Code and local 

District policies, when it provided her with a regular high school diploma.  

26. Student provided extensive testimony that intended to cloud the validity 

of her diploma based upon Student’s actual academic performance during the 2011-
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2012 school year. Several areas of concern arose. Student did not complete the course 

work for her first semester classes, yet was assigned grades for this semester based 

upon her performance prior to December 6, 2011. As example, Student miraculously 

received a first semester grade of A+ in her math class, an area of undisputed weakness. 

Student’s ROP Visual Imagery class was morphed into a humanities requirement. 

General education classes appear to have been modified (rather than accommodated) 

for Student without a determination of special education eligibility. A portion of 

Student’s community service requirement was waived, knowing Mother had actually 

performed much of the service time on Student’s behalf. Ultimately, however, the 

District made administrative decisions to waive certain graduation requirements, which 

allowed Student to graduate with her class. Once administratively determined by the 

District, Student’s graduation from high school on June 21, 2012, terminated Student’s 

prospective rights to special education and services. OAH has no jurisdiction beyond the 

IDEA or California Education Code section 56501 to reconsider or enforce state and local 

graduation requirements. 

REMEDIES  

1. Student prevailed on Issues One. As a remedy, Student requests she be 

awarded academic services, transition services, related services, and mental health 

services “as will be established at hearing.” The District contends that no compensatory 

education is required as no Child Find obligation arose until January 26, 2012, when 

Student returned home from hospitalization outside of the district, and the District’s 

obligation to Student under the IDEA terminated upon her graduation from high school 

on June 21, 2012. The District also argues it was entitled to a reasonable time in which 

to understand the functional level and unique needs of Student before being found 

liable for a Child Find violation. Lastly the District contends that Student failed to show 

she requires any remediation or services. 
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2. School districts may be ordered to provide compensatory education or 

additional services to a student who has been denied a FAPE. (Student W. v. Puyallup 

Sch. Dist. (9th Cir. 1994) 31 F.3d 1489, 1496 (Puyallup).) These are equitable remedies 

that courts may employ to craft “appropriate relief” for a party. An award of 

compensatory education need not provide a “day-for-day compensation.” (Id. at pp. 

1496-1497.) The conduct of both parties must be reviewed and considered to determine 

whether equitable relief is appropriate. (Id. at p. 1496.) An award to compensate for past 

violations must rely on an individualized assessment, just as an IEP focuses on the 

individual student’s needs. (Reid ex rel. Reid v. District of Columbia (D.D.C. Cir. 2005) 401 

F.3d 516, 524 (Reid), citing Puyallup, supra, 31 F.3d at p. 1497.) The award must be fact-

specific and be “reasonably calculated to provide the educational benefits that likely 

would have accrued from special education services the school district should have 

supplied in the first place.” (Reid, supra, 401 F.3d at p. 524.) 

3. A student graduating from high school does not cut off the school 

district’s obligation to remedy its past failure to offer FAPE. (San Dieguito Union High 

Sch. Dist. v. Guray-Jacobs, (44 IDELR 189 (S.D. Cal).) Compensatory education may be 

available for students with disabilities who have graduated from high school with a 

regular diploma if they can demonstrate that the school district denied FAPE when they 

were eligible for IDEA services, and can establish a need for compensatory services. 

(Steven I. v. Central Bucks Sch. Dist., 55 IDELR 35 (3rd Cir. 2010), cert. denied, 131 S. Ct. 

1507 (2011).) Further, the award of compensatory education is intended to place 

students with disabilities in the same position they would have occupied if the school 

district had honored its obligation to provide FAPE. (Letter to Riffel, 34 IDELR 209 (OSEP 

2000).) 

4. From an equity standpoint for the District, it appears that no good deed 

goes unpunished. Clearly, the District did not ignore Student’s traumatic brain injury. As 
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soon as Student returned home from the hospital, on January 26, 2012, the District 

began meeting with Mother to determine Student’s educational needs. Regardless of 

the District’s claim it had no educational obligation for Student while hospitalized, 

Student’s medical condition, while hospitalized, was precarious which legitimately 

prevented the District from determining any needs for her education or otherwise. After 

January 26, 2012, the District immediately put into motion a series of meetings with 

Mother to determine Student’s educational needs. Here, the District followed Mother’s 

directives to assist Student in completing her last semester of high school and graduate 

with a regular diploma. The District, however, going against its own better judgment, 

failed to provide Mother with an assessment plan for her consideration. The District 

contends it was entitled to a reasonable time in which to determine Child Find. This 

argument is gratuitous and contrary, because, with Student in her last semester of high 

school, time was of the essence. Further, the District’s reliance on the later discovered 

CHOC determination that “it was still too early to determine the extent of any long 

lasting neurocognitive weakness,” fails to consider Student’s then existing 2012 TBI 

deficits, which needed immediate consideration. The District did however create a 504 

Plan to which Mother consented. Unfortunately, as OAH has no jurisdiction over the 504 

Plan, no further determination may be made in this matter as to the effectiveness of 

Student 504 Plan. 

5. The District lastly argues that Student failed to establish the need for 

compensatory education. This contention bears more consideration. Student graduated 

from high school over 18 months ago. The District’s assessments are nearly as old. Other 

than Dr. Markel’s limited testimony, little evidence was presented to determine 

Student’s actual educational needs. Mother, Student’s counsel, and Dr. Markel 

emphasized they wanted Student to actually earn her diploma. There has been no 

determination that she did not do so.  
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6. In the alternative, Student, now a 19-year-old young woman, with a 

traumatic brain injury, is also entitled to equitable considerations. Whatever else is said, 

Student was not given the opportunity to be assessed for special education. Her mother 

was never provided an assessment plan in March 2012, and given the opportunity to 

consent. Had this been done, and Mother consented to the assessment, Student clearly 

would have had an IEP, which would have addressed her academic as well as transitional 

needs leading up to graduation and beyond. Had Mother, decline assessment or failed 

to respond, the District’s liability ceased. 

7. Other than Dr. Markel’s recommendation of Fusion Learning Academy, no 

specific compensatory program was proffered by Student, and no further information 

was provided regarding Fusion. The evidence, however, meagerly gleaned a basis for the 

award of compensatory education. Both Dr. Markel and Dr. McGill found that Student 

would most likely require a modified academic program with one-to-one teaching. 

Additionally, the District’s assessment did not consider Student’s vocational or post-

secondary transitional needs. Lastly, the Cornerstone assessment recommended 

individual speech and language therapy for Student, along with an assistive technology 

assessment.  

8.  Due to modern technology, however, this ALJ has taken judicial notice of 

the Fusion Learning Center web site at www.fusionacademy.com., and notes that Fusion 

provides programs for special needs students as well as college students “who are 

looking for tutoring, enrichment, skill building and test prep.” Tutoring is provided at the 

rate of $65 per hour. Whether Student will qualify for Fusion, remains to be seen. 

Nevertheless, Student shall be awarded 40 hours of tutoring at Fusion, or other 

educational tutoring selected by Student, including speech and language therapy, at the 

rate of $65 per hour, for a total of $2600. Additionally, the District shall provide Student 
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with a vocational assessment, and assistive technology assessment, selected from its list 

of contracted independent assessors, at a total cost not to exceed $3000.  

ORDER 

1. Within 45 days of the date of this Order, District shall pay directly to 

Student, the sum of $2600 to obtain educational tutoring, including speech and 

language therapy.  

2. Within 45 days of the date of this Order, District shall schedule vocational 

assessment, and an assistive technology assessment with qualified assessors selected 

from the District’s list of contracted independent assessors. The combined costs for the 

two assessments, shall not exceed $3000. 

3.  The remainder of Student’s request for relief is denied. 

PREVAILING PARTY 

Pursuant to California Education Code section 56507, subdivision (d), the hearing 

decision must indicate the extent to which each party has prevailed on each issue heard 

and decided. Here, Student was the prevailing party on Issue One. The District prevailed 

on Issues Two and Three.  

RIGHT TO APPEAL 

This Decision is the final administrative determination and is binding on all 

parties. (Ed. Code, § 56505, subd. (h).) Any party has the right to appeal this Decision to 

a court of competent jurisdiction within 90 days of receiving it. ( Ed. Code, § 56505, 

subd. (k).) 
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Dated: February 5, 2014 

 

 

/s/ 

JUDITH PASEWARK 

Administrative Law Judge 

Office of Administrative Hearings 
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