BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA
In the Matter of:

PARENT ON BEHALF OF STUDENT, OAH CASE NO. 2011070189

SAN DIEGUITO UNION HIGH SCHOOL
DISTRICT.

DECISION

The due process hearing in this case convened on August 31, 2011, and
September 1 and 2, 2011, before Robert Helfand, Administrative Law Judge (ALJ), from
the Office of Administrative Hearings (OAH), in Encinitas, California.

Mother represented Student at the due process hearing. Student’s older brother
attended the hearing on August 31, 2011.

Justin Shinnefield, attorney at law, represented the San Dieguito Union High
School District (San Dieguito or District). Dr. Eric Beam, Special Education Director for
San Dieguito, also attended the hearing.

On July 7, 2011, Mother filed with OAH a Request for Mediation and Due Process
Hearing on behalf of Student. On the first day of the hearing, ALJ Helfand dismissed the
North Coastal Consortium for Special Education as a party in the case.

At the close of the hearing, the parties agreed to a briefing schedule. On
September 14, 2011, counsel for the District submitted a closing brief which is hereby
marked as Exhibit D-12. On September 16, 2011, Mother submitted a closing brief which
is hereby marked as Exhibit S- 23. The District has brought a motion to strike the

Student'’s brief as untimely filed. The motion is denied because consideration of the brief
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will not result in prejudice to the District. OAH closed the record on September 16, 2011,
and submitted the case for decision on that date.

On September 14, 2011, ALJ Helfand went on an extended emergency medical
leave from OAH. ALJ Helfand is not expected to resume his duties at OAH until
November 24, 2011. Based upon this development, on September 23, 2011, OAH held a
telephonic Status Conference to discuss the options for proceeding in the matter. On
September 26, 2011, OAH invited the parties to submit written argument on this issue.
During the telephonic Status Conference, Mother expressed the desire for a timely
written decision. In a brief submitted to OAH on September 27, 2011, counsel for the
District argued in favor of waiting for ALJ Helfand to return to his duties at OAH and
finish the decision. In a brief submitted to OAH on September 30, 2011, Mother
changed her mind and argued for a retrial of the matter.

OAH has an obligation under federal and state law to issue a decision in a special
education administrative proceeding in a timely manner. Based upon this consideration,
OAH has assigned ALJ Timothy Newlove to review the entire administrative record in
this matter, including the three-day due process hearing and the evidence submitted at
the hearing, and render a decision. Having reviewed the record, ALJ Newlove hereby

makes the following decision in this matter.

ISSUES

The issues for hearing and decision according to the Prehearing Conference
Order in this matter are as follows:
1. Did the District violate Student’s procedural rights by predetermining his
placement at Oak Crest Middle School, thus significantly impeding Parent’s
opportunity for meaningful participation in the individualized education

program (IEP) process?
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2. Is the District's offer of placement of Student at Oak Crest Middle School for
the 2011-2012 school year, one that will not meet his unique needs and
provide him with educational benefit because it is too great a distance from

his residence?

OVERVIEW

This case involves a rare medical condition and school sites that are a short
distance apart. Student is a severely handicapped boy who suffers from abdominal
migraine episodes. When an episode occurs, doctor’s orders include the requirement
that Mother place Student in a warm bath at his home. This intervention eases Student’s
pain and may prevent the need for hospitalization.

For the current school year, Student matriculated from sixth grade in the Solana
Beach School District to seventh grade in San Dieguito. San Dieguito has two moderate-
to-severe programs that are appropriate for Student: Earl Warren Middle School and
Oak Crest Middle School. Earl Warren is located 7.5 miles from Student’'s home and Oak
Crest is located 11.3 miles from his residence. Mother insists that the District place
Student at Earl Warren because, if he has an abdominal migraine episode at school, a
shorter drive to and from home means that she can more quickly place him in a warm
bath.

At a June 2011 IEP meeting, San Dieguito offered to place Student in the
moderate-to-severe classroom at Oak Crest Middle School. Mother contends that the
District predetermined this decision, and that the placement is inappropriate by not
taking into account Student’s unique needs caused by his abdominal migraines. Based
upon the following factual findings and legal conclusions, this Decision determines that
the dispute in this case is based upon a good faith disagreement between the parties,
that San Dieguito did not predetermine Student’s placement, and that the June 2011 IEP

is appropriate under the law.
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FACTUAL FINIDNGS

THE STUDENT

1. The Student in this case is a 12-year old male who resides with his mother
and teenage brothers within San Dieguito. Mother receives a salary through a program
called In Home Support Services for acting as Student’s caretaker. Student is not
attending school. Mother has decided to keep Student in the home until the present
dispute with the District is resolved in her favor.

2. Student is a severely handicapped child with a complicated medical
history. He has a diagnosis of DiGeorge Syndrome, a genetic disorder, with numerous
attendant medical and disabling conditions, including autism, cerebral palsy, epilepsy,
congenital heart disease, strabismus, swallowing difficulties, chronic constipation,
urinary retention, hydronephrosis, and chronic ear and sinus infections. Student eats soft
foods orally and has a gastrostomy tube (G-tube) for liquids and medications.

3. Student is eligible for special education and related services under the
primary disabling condition of intellectual disability and secondary conditions of autism,
speech and language impairment, other health impairment and multiple disabilities.
Student’s significant and multiple disabilities give rise to unique needs across all
domains at school, in the home, and in the community. Student functions far below
same-aged peers at school where the main focus is improving his ability to
communicate and teaching functional skills. Student requires one-to-one assistance for
the entire school day.

4, Student is non-verbal. He has developed a blend of communication
abilities. He communicates through facial expressions such as smiles and grimaces, body
movements such as head shakes, vocalizations through different sounds, gestures such
as reaching for a preferred item or pulling a person toward a desired object, signing,

and assistive technology devices. Mother testified at the due process hearing that
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Student can verbalize 10 to 15 words. Mother also testified that Student has about 40
signs that he can use at school, and additional signs that he uses at home.

5. Student'’s strengths include a love of companionship. He enjoys music,
dancing and swimming. He likes to learn routines. He has emerging skills in many areas,
including an expanding list of words and signs that afford greater communication.

6. Student’'s medical condition includes abdominal migraines. An abdominal
migraine is a variant of a migraine headache. The abdominal migraine causes severe
stomach pain, abdominal cramping and often vomiting.

7. Rachel Lambert testified briefly at the due process hearing. Ms. Lambert is
a registered nurse with over 30 years of experience. She is a clinical supervisor at Maxim
Health Care Services. Through Maxim, Ms. Lambert is Student’s case manager and
assesses his health needs every month. Ms. Lambert discussed Student’s abdominal
migraines and the medical doctor’s orders for treatment of such episodes. Student
suffers from urinary retention and constipation, conditions which can trigger abdominal
migraines. As he is non-verbal, Student shows that he is suffering from an abdominal
migraine by growing quiet and rubbing his fingers. As the pain escalates, he may hit his
head with his hands. The doctor’s orders require the following interventions: venting or
opening Student’s G-tube to release stomach contents; placing him in a warm bath to

induce voiding; and giving him medications.

SOLANA BEACH SCHOOL DISTRICT

8. For the 2010-2011 school year, Student attended sixth grade at Skyline
Elementary School (Skyline Elementary) which is part of the Solana Beach School District
(Solana Beach). Both Solana Beach and San Dieguito are members of the North Coast
Consortium for Special Education (NCC SELPA), a special education local plan area for
school districts in San Diego County. Student was in the Severely Handicapped

classroom taught by Twila Ginn. He received related services of speech therapy,
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occupational therapy and adaptive physical education. Student had attended Skyline
Elementary since third grade.

0. Jeanne Johnson testified at the due process hearing. Ms. Johnson is a
registered nurse who serves as a school nurse for Solana Beach where she has worked
since 2000. Ms. Johnson was a credible witness in that her testimony was neutral and
professional. Ms. Johnson knows Student as she has provided nursing care for him at
Skyline Elementary. In particular, Ms. Johnson has treated Student during episodes when
he has suffered from abdominal migraines. In providing this treatment, Ms. Johnson
testified that she follows the orders provided by Student's pediatrician, Bretten
Pickering, M.D. Ms. Johnson stated that she lays Student on his side and either vents or
unplugs his G-tube in order to expel the gas or stomach contents that are causing
distress. Ms. Johnson stated her primary goal is to have Student return to the classroom
after the G-tube intervention, but if he cannot do so, she telephones Mother to inform
her of the situation.

10.  Ms. Johnson testified that, during Student's sixth grade year at Skyline
Elementary, he experienced no more than four episodes of abdominal migraines. Of
these episodes, she could not recall how many times Student was able to return to class
and how many times she needed to telephone Mother. Ms. Johnson testified that none
of the episodes required calling 911.

11.  Kathy Burand-Cimo (Cimo) testified briefly at the hearing. Ms. Cimo is a
registered nurse who has served as a health technician at Skyline Elementary for eight
years. Ms. Cimo knows Student as she has provided him with medications at school on a
daily basis. Ms. Cimo testified that she recalled that Student had a couple, no more than
four, abdominal migraine episodes during the 2010-2011 school year. She recalled two
episodes in particular. In one, Student had a fever and had to go home. In the other,

after Ms. Cimo vented his G-tube, Student was not getting worse, but not getting better,
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so Mother took him home. Ms. Cimo testified that, during the episodes, Student whined
and hit his forehead with his hands.

12.  Twila Ginn testified at the hearing. Ms. Ginn is a special education teacher
for Solana Beach. She has been a special education teacher for 16 years. Ms. Ginn served
as Student’s teacher for two years at Skyline Elementary. Ms. Ginn testified that she
witnessed one time when Student had an abdominal migraine. She recalled that Student
was agitated and hitting his head. She recalled that fluid was coming out of his mouth.
She recalled that the school nurse treated Student by venting his G-tube. Ms. Ginn
remembered that the school called Mother, and, that by the time she arrived, Student
seemed to be fine. Ms. Ginn recalled that Mother then departed with Student for home.

13.  Theresa Wetherhold testified at the hearing. Ms. Wetherhold is a speech
and language pathologist who has worked at Skyline Elementary for the last five years.
Ms. Wetherhold has provided speech therapy for Student for four years. She testified, in
these four years, she once witnessed Student hitting his head, which was perhaps a
prelude to an abdominal migraine. She stated that she has not seen Student in the
throes of an abdominal migraine.

14.  In May 2011, Solana Beach performed a triennial evaluation of Student.
The assessors included Ms. Johnson, Ms. Ginn and Ms. Wetherhold. The triennial
evaluation included a health update, observations and standardized tests in the areas of
cognition, academics and adaptive behavior. The triennial evaluation also included
assessments of Student’s speech and language abilities and his needs in the areas of
occupational therapy and adaptive physical education. The assessment team made
numerous recommendations for the upcoming school year, including placing Student in
a quiet setting with minimal distractions, improving Student’s use of different
communication techniques, and teaching Student functional classroom routines and

work systems.
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15. On May 17, 2011, Solana Beach convened an IEP meeting for Student. This
was an annual IEP meeting that concerned the triennial evaluation and Student’s special
education program for the 2011extended school year and the 2011-2012 school year.
The team members included Mother, Ms. Ginn and Ms. Wetherhold. At this IEP meeting,
there were no representatives from San Dieguito. Based largely upon the results of the
triennial evaluation, the team established Student's present levels of academic
achievement and functional performance. The team developed 17 measurable goals in
the following areas: functional hand-use and writing, reading, pre-academic math, task
completion, health behavior and safety, communication through a PECS book and signs,
science, and physical education. The team also developed a number of accommodations
and modifications, including voice output devices, special writing utensils, and access to
strategies for sensory motor matters and for reduced auditory and visual stimuli.

16.  In addition to the foregoing, the May 17, 2011 Solana Beach IEP team
recommended the following special education program for Student: placement full time
in a regional moderate-to-severe program with one-to-one adult support throughout
the school day; individual speech therapy two times a week for 30 minutes; individual
occupational therapy two times a week for 30 minutes; group adaptive physical
education two times a week for 30 minutes; and transportation to and from school. The
team did not specify the school location of the program. Instead, the team scheduled a
transition IEP meeting for May 19, 2011. Several weeks later, on June 7, 2011, Mother
signed her consent to the May 17, 2011 IEP.

THE MAY AND JUNE 2011 TRANSITION IEP MEETINGS

17. On May 19, 2011, San Dieguito convened an IEP meeting for Student. The
purpose of the meeting was to discuss and plan Student's transition from elementary to
middle school. The team members included Mother, representatives from Solana Beach,

and representatives from San Dieguito. The meeting lasted about 30 minutes due to
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time constraints. During the meeting, the team discussed the new moderate-to-severe
program that the District was opening at Oak Crest Middle School. The other moderate-
to-severe program is located at Earl Warren Middle School. The team invited Mother to
tour the Oak Crest campus. During the meeting, the Solana Beach members provided
Student'’s health care plan. Maryanne Dittman, the nurse for San Dieguito, also gave
Mother medical authorization forms. At the conclusion of the meeting, the team agreed
to reconvene.

18.  Rachel Page testified at the due process hearing. Ms. Page is a special
education teacher at Earl Warren Middle School where she has worked for five years.
Ms. Page has been a special education instructor for 15 years. At Earl Warren, Ms. Page
is the teacher in the moderate-to-severe class in which Mother wants the District to
place Student. The testimony of Ms. Page was unbiased and professional, and was given
great weight. Ms. Page testified that, prior to the May 19, 2011 transition IEP meeting,
Mother observed her classroom at Earl Warren Middle School on two occasions. The
observations were at orientations arranged by the District. The first visit occurred in mid-
April 2011, and the second visit occurred at the beginning of May 2011. Ms. Page
testified that, after the first visit, Mother sent her an email which stated that she did not
think that Earl Warren would be a proper placement for Student because the
functioning level of the pupils was too high for her son.

19.  Cathy Funke testified at the hearing. Ms. Funke is employed by the San
Diego County Office of Education where she acts as a program specialist for the NCC
SELPA. Ms. Funke has served as a program specialist for the SELPA for seven years. She
has 18 years of experience as an educator, including nine years as a special education
instructor. The SELPA has assigned Ms. Funke to work with the San Dieguito where she
is part of the administrative team for special education matters. In this role, she serves as

the District’'s administrative designee at I[EP meetings. Ms. Funke coordinated and
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attended Student’s transfer IEP on May 19, 2011. After this IEP meeting, Ms. Funke
arranged for Mother to visit the Oak Crest Middle School.

20.  Mother testified at the hearing. She is an ardent and effective advocate for
Student. Mother testified that her primary concern for Student is his health, and that her
secondary concern is his education. She admitted that, at the first observation of the
moderate-to-severe class at Earl Warren Middle School, she thought that Ms. Page was
teaching far above the level of Student. In fact, Mother sent Ms. Page an email which
mentioned this fact and which expressed criticism of the manner in which the teacher
used her classroom aides. Mother testified that, after the second observation and
discussions with Ms. Funke and Ms. Page, she was satisfied that Earl Warren could meet
Student’s needs. Mother also testified that she quickly learned about the new moderate-
to-severe program at Oak Crest Middle School, and formed a strong opinion that she
did not want such placement for Student.

21.  Mother’s preference for placement of Student at Earl Warren Middle
School over Oak Crest Middle School concerned the distance from home to the schools.
Earl Warren is located in Solana Beach across the street from Skyline Elementary and is
7.5 miles from Student’s home. Oak Crest is located in Encinitas and is 11.3 miles from
Student’'s home. According to internet map sources, the driving time from home to Earl
Warren is 12 to 15 minutes. The driving time from home to Oak Crest is 16 to 19
minutes. For Mother, this time difference is critical. If Student is suffering from an
abdominal migraine at school, every minute counts, and the sooner that Mother can
place him in a warm bath, the less likely he will suffer increased pain and the need for
hospitalization. Mother described this concern in an email to Twila Ginn: “I did stay
awake last night thinking if he were at Oakcrest, it will take me longer to get him when
he's sick and in distress. . . I remember the last time I raced to Skyline when he was sick —

I hit traffic. Traffic will only be worse if he's farther away.”
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22.  Bretten D. Pickering, M.D.,, testified by telephone at the hearing.
Dr. Pickering is a pediatrician who treats special needs children, including Student.
Dr. Pickering described an abdominal migraine as a severe form of stomach pain that is
resistant to traditional therapy. Dr. Pickering stated that Student’s abdominal migraines
occur unpredictably: such episodes can happen in the morning, at night, during the
weekend. He also stated that Student is bound to have abdominal migraines in the
future. Dr. Pickering testified that, due to Student’s autism, the treatment of his
abdominal migraines involves warm water. Dr. Pickering stated that early intervention in
the abdominal migraine cycle is important to avoid pain and retching. He stated that, if
there is a prolonged delay in treatment, Student will need to go to an emergency room
and receive 1V therapy. Dr. Pickering testified that a delay of 15 to 30 minutes is
significant in terms of breaking the progression of an abdominal migraine. Dr. Pickering
recommended that, for maintaining his best health, Student should attend a school
close to home.

23.  On May 26, 2011, Mother sent an email to Twila Ginn and Rachel Page.
The email stated, in part: “Cathy F(unke) just called me regarding touring Oakcrest on
June 6.1 told Cathy I can do this, but I do not foresee agreeing to this school for
(Student) due to the issues I've raised.” Ms. Page responded to the email message on
the same day.

24.  OnJune 7, 2011, Mother and Cathy Funke visited the Oak Crest Middle
School. The two toured the Oak Crest campus and visited the classroom which would
contain the moderate-to-severe program. Mother testified that, during this visit, Ms.
Funke told her that San Dieguito was going to place Student at Oak Crest for the 2011-
2012 school year. Ms. Funke denied making this statement. On this issue, Ms. Funke is
more credible for the following four reasons. First, Mother also testified that, during the

visit, she explained Student's abdominal migraines and the need for a more proximate
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placement, and that Ms. Funke responded by stating that she would take such
information under advisement. Taking a matter under advisement is not consistent with
a statement that the District planned to place Student at Oak Crest. Second, Mother
testified that, at the time of the tour, she had definitely decided against Oak Crest as a
placement. It appears that Mother projected this adamancy onto Ms. Funke. Third,
Mother regularly sent email messages to school teachers and administrators, but she
did not send an email contemporaneous with the June 7, 2011 tour that charged Ms.
Funke with predetermination. Finally, Ms. Funke is a professional and experienced
school administrator who has received extensive training in IEP matters. She knows that
an IEP team cannot engage in predetermination, and she studiously avoids this
shortcoming in the IEP process.

25.  OnJune 9, 2011, San Dieguito reconvened and finished Student's
transition IEP meeting. Twelve team members attended this meeting, including Mother;
Cathy Funke who acted as the District’'s administrative designee; Twila Ginn, Theresa
Wetherhold and Jeanne Johnson from Solana Beach; and Rachel Page and Maryanne
Dittman from San Dieguito. The team discussed the substantive content of the May 17,
2011 IEP prepared by Solana Beach. In particular, the team discussed Student’s present
levels of academic achievement and functional performance, the goals, and the various
accommodations and modifications set forth in the IEP. Team members who testified at
the due process hearing, including Ms. Ginn, Ms. Wetherhold, Ms. Page and Ms. Funke,
stated that Mother fully participated and provided input in this discussion.

26.  TheJune 9, 2011 IEP team then discussed the moderate-to-severe
programs at Earl Warren Middle School and Oak Crest Middle School. Rachel Page led
this discussion. Ms. Page testified that she informed the team of Mother’s reaction after
her first visit to Earl Warren: that the class would be far too challenging for Student. Ms.

Page further testified that she agreed with this initial reaction, and recommended to the
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team that Oak Crest was a more appropriate placement for Student. Ms. Page explained
that the Oak Crest mild-to-moderate program would have pupils that matched
Student's level of functioning, whereas the Earl Warren class would have many returning
eighth graders who were more advanced than Student. Ms. Page also explained that the
Oak Crest campus and classroom were more suitable than Earl Warren to meet
Student’s needs for a learning environment that is quiet yet affords mobility. The team
also discussed the fact that, while Earl Warren would have a part-time health technician
on campus, Oak Crest would have a full-time health technician who would be available
to address Student’s medical needs.

27.  Atthe June 9, 2011 IEP meeting, Cathy Funke then offered the special
education program set forth in the May 17, 2011 IEP, in the moderate-to-severe
classroom at Oak Crest Middle School. Mother expressed her strong disagreement with
this offer, and her preference that the District place Student at Earl Warren Middle
School. Mother spent at least 10 minutes informing the team of her medical concerns
for Student. She also gave a demonstration of what happens to Student when he
experiences an abdominal migraine. In response, the District nurse, Ms. Dittman,
informed the team that in her opinion the extra distance to Oak Crest was not a concern
because, while Mother is in transport to the school, the health technician can follow Dr.
Pickering's orders and care for Student. The IEP team members who testified at the due
process hearing, including Ms. Ginn, Ms. Page and Ms. Funke, stated that the team
considered Mother’s concerns and that they also fulfilled the team’s responsibility of
taking all of Student’s unique needs into account in recommending placement at Oak
Crest.

28.  Mother did not consent to the June 9, 2011 IEP. Mother testified that she
believed that the District predetermined the offer of placement at Oak Crest Middle
School. Against this testimony, Ms. Ginn, Ms. Wetherhold, Ms. Johnson, Ms. Page, Ms.

13
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Dittman and Ms. Funke each stated that the IEP process was open and that the team did
not make an advance decision on Student’s placement. Mother also testified that she
believed that the District offered to place Student at Oak Crest in part due to retaliation
by Rachel Page. In this regard, Mother stated that she probably offended Ms. Page with
her email sent after the first orientation visit to Earl Warren Middle School. Ms. Page
denied that she wanted to retaliate against Mother, and there was no other evidence
which suggested that retaliation was a motive in the District’s offer of placement at Oak
Crest.

29. At the hearing, Mother produced a short video of Student experiencing an
abdominal migraine. The episode occurred on August 3, 2011. The video showed
Student in obvious discomfort. Mother testified that the abdominal migraine occurred in
the home setting, that she attempted the warm bath intervention which was not
effective, and that she was taking Student to the hospital. Mother also admitted that, if
Student suffers an abdominal migraine at school, she might not be at home, and that

there are other factors which may delay her arrival to the school site.

LEGAL CONCLUSIONS

BURDEN OF PROOF

1. In a special education administrative due process proceeding, the party
seeking relief has the burden of proof. (Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct.
528, 163 L.Ed.2d 387].) In this case, Student has brought the complaint and has the

burden of proof.

FRAMEWORK FOR DECISION

2. Special education law derives from the Individuals with Disabilities
Education Act (IDEA or Act). (20 U.S.C. § 1400 et seq.) The IDEA is a comprehensive

educational scheme that confers upon disabled students a substantive right to public
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education. (Honig v. Doe (1987) 484 U.S. 305, 310 [108 S.Ct. 592, 98 L.Ed.2d 686].) The
primary goal of the IDEA is to “ensure that all children with disabilities have available to
them a free appropriate public education that emphasizes public education and related
services.” (20 U.S.C. § 1400(d)(1)(A); see J.L. v. Mercer Island School Dist. (9th Cir. 2010)
592 F.3d 938, 947 (Mercer Island).)

3. Under the IDEA, a free appropriate public education (FAPE) is defined as
follows: special education and related services that (A) have been provided at public
expense, under public supervision and direction, and without charge; (B) meet the
school standards of the state educational agency; (C) include an appropriate pre-school,
elementary school, or secondary school in the state involved; and (D) are provided in
conformity with the IEP required under section 1414(d) of the Act. (20 U.S.C. § 1401(9);
34 C.F.R. § 300.17 (2006); Cal. Code Regs., tit. 5, § 3001, subd. (p).)

4. The term “special education” means specially designed instruction that
meets the educational needs of a child with a disability. (20 U.S.C. § 1401(29); 34 C.F.R. §
300.39 (2006); Ed. Code, § 56031, subd. (a).) The term “specially designed instruction”
means the adaption, as appropriate to the needs of the disabled child, the content,
methodology or delivery of instruction to address the unique needs of the child that
result from the child’s disability. (34 C.F.R. § 300.39(b)(3)(2006).)

5. The term “related services” means transportation and developmental,
corrective or other supportive services required to assist a child with a disability to
benefit from special education. (20 U.S.C. § 1401(26)(A); 34 C.F.R. § 300.34(a)(2006); Ed.
Code, § 56363, subd. (a).) In this case, the related services contained in Student’s
proposed June 9, 2011 IEP included speech therapy, occupational therapy, adaptive
physical education, assistive technology, a one-to-one aide, and transportation. (Factual

Findings, 11 8, 16, 27.)
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6. In 1982, the United States Supreme Court rendered the guiding decision in
special education law. (Board of Education of the Hendrick Hudson Central School Dist.
v. Rowley (1982) 458 U.S. 176 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowl/e)).) In the decision,
the Supreme Court noted that the predecessor statute of the IDEA did not contain any
substantive standard prescribing the level of education that a handicapped child must
receive. (/d. at p. 189.) Instead, the Court determined that Congress established
procedures to guarantee disabled children with access and opportunities, not
substantive outcomes. (/d. at p. 192.) If a school district acts in compliance with the
procedures set forth in the IDEA, especially as regards the development of the child'’s
IEP, then the assumption is that the child’s program is appropriate. (/d. at. p. 206.) The
Court determined that an educational agency must provide a disabled child with a
"basic floor of opportunity” that “confers some educational benefit upon the
handicapped child.” (/d. at p. 200.)

7. To assist courts and administrative tribunals, the Supreme Court
established a two-part test to determine whether an educational agency has provided a
FAPE for a disabled child. (Mercer Island, supra, 592 F.3d at p. 947.) “First, has the State
complied with the procedures set forth in the Act? And, second, is the individualized
education program developed through the Act’s procedures reasonably calculated to
enable the child to receive educational benefits?” (Rowley, supra, 458 U.S. at pp. 206-
207.) "If these requirements are met, the State has complied with the obligations
imposed by Congress and the courts can require no more.” (/d. at p. 207.)

8. In this case, Student’s due process complaint presents issues of both
procedure and substance. The issue of procedure concerns Student'’s claim that the
District engaged in predetermination in deciding to place him at the moderate-to-
severe class at Oak Crest Middle School. The issue of substance concerns Student's

claim that the subject IEP did not address his unique health needs. In keeping with the
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directive from Rowley, this Decision first will determine the procedural issue and then

decide the issue of substance.

ISSUE 1: DID THE DISTRICT VIOLATE STUDENT'S PROCEDURAL RIGHTS BY

PREDETERMINING HIS PLACEMENT AT OAK CREST SCHOOL, THUS SIGNIFICANTLY

IMPEDING PARENT'S OPPORTUNITY FOR MEANINGFUL PARTICIPATION IN THE IEP

PROCESS?

9. Student contends that the District “predetermined” the offer of placement
in the moderate-to-severe program at Oak Crest Middle School. Predetermination in the
development of an IEP occurs when “(A) school district. . . independently develops an
IEP, without meaningful parental participation, and then simply presents the IEP to the
parent for ratification.” (Ms. S. v. Vashon Island School Dist. (9th Cir. 2003) 337 F.3d
1115, 1131 (Vashon Island).) Predetermination also occurs when an educational agency
enters an IEP meeting with a “take or leave it" position. (W.G. v. Board of Trustees of
Target Range School Dist. (9th Cir. 1992) 960 F.2d 1479, 1484.)

10.  In conjunction with this argument, Student also contends that Mother was
not allowed to meaningfully participate in his transition IEP meetings. An educational
agency must permit a child’s parent “meaningful participation” in the IEP process.
(Vashon Island, supra, 337 F.3d at pp. 1131-1132.) The standard for “meaningful
participation” is an adequate opportunity to participate in the development of the
child’s IEP. (/d. at. p. 1133; Cerra v. Pawling Central School Dist. (2nd Cir. 2005) 427 F.3d
186, 192.) A parent has an adequate opportunity to participate in the IEP process when
he or she is “present” at the IEP meeting. (34 C.F.R. § 300.322(a)(2006); Ed. Code, §
56341.5, subd. (a).) An adequate opportunity to participate occurs when a parent has the
opportunity to discuss the proposed IEP and the team considers the concerns of the
parent. (Fuhrman v. East Hanover Board of Education (3rd Cir. 1993) 993 F.2d 1031,

1033.) An adequate opportunity to participate occurs when a parent engages in a
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discussion of the goals contained in the proposed IEP. (J.G. v. Briarcliff Manor Union Free
School Dist. (S.D.N.Y. 2010) 682 F.Supp.2d 387, 394.) An adequate opportunity to
participate also occurs when a parent is given the chance to visit the proposed
placement. (L W. v. Fresno Unified School Dist. (9th Cir. 2010) 626 F.3d 431, 461.)

11.  Here, Student did not establish that the District predetermined his
placement at Oak Crest Middle School. The primary evidence of this claim is the
testimony by Mother that, during their June 7, 2011 visit to the campus, Cathy Funke
told her that the District was going to place Student at Oak Crest. Ms. Funke flatly
denied making this assertion, and, on this subject, Ms. Funke was the more credible
witness. (Factual Finding, 1 24.) Mother attempted to support the predetermination
claim by charging that the District placement decision involved retaliation by Rachel
Page. Ms. Page denied this charge and there was no evidence that supported a finding
of retaliation. (Factual Finding, T 28.) In addition, the remaining team members who
testified at the due process hearing denied that that the District engaged in
predetermination. From Solana Beach School District, Twila Ginn, Theresa Wetherhold
and Jeanne Johnson testified that they did not think that the transition IEP team had
decided to pre-place Student at Oak Crest. (Factual Finding, T 28.) Likewise, District team
members, including Ms. Page, testified unequivocally that the team fully discussed both
Earl Warren and Oak Crest, and decided that the latter school best fit Student’s many
and complex needs. (Factual Findings, 11 25, 26, 27, 28.)

12.  The evidence also established that Mother meaningfully participated in the
IEP meetings convened by the District. Prior to the first transition IEP meeting on May
19, 2011, Mother had visited the moderate-to-severe classroom at Earl Warren Middle
School on two occasions, and talked with both Rachel Page and Cathy Funke. (Factual
Findings, 11 18, 19, 20.) Prior to the second transition IEP meeting on June 9, 2011,
Mother had visited Oak Crest Middle School with Ms. Funke. (Factual Finding, 1 24.)
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Mother was present and fully participated in the two transition IEP meetings. (Factual
Findings, 11 17, 25, 26, 27.) In particular, at the second meeting Mother spoke for 10
minutes and gave a demonstration in support of her preference for placement at Earl
Warren. (Factual Finding, 1 27.)

13. A parent does not have a veto power at an I[EP meeting. (Vashon Island,
supra, 337 F.3d at p. 1131.) Likewise, just because the team does not adopt a placement
preferred by the parent, does not mean that the parent did not have an adequate
opportunity to participate in the IEP process. (B.B. v. Hawaii Dept. of Education (D.Hawaii
2006) 483 F.Supp.2d 387, 394.) The evidence in this case indicates that, rather than the
District engaging in predetermination and a denial of Mother’s right to meaningfully
participate in the IEP process, Mother and the remainder of the IEP team simply had a

good faith disagreement about the appropriate placement for Student.

ISSUE 2: IS THE DISTRICT'S OFFER OF PLACEMENT OF STUDENT AT OAK CREST
SCHOOL FOR THE 2011-2012 SCHOOL YEAR, ONE THAT WILL NOT MEET HIS
UNIQUE NEEDS AND PROVIDE HIM WITH EDUCATIONAL BENEFIT BECAUSE IT IS TOO

GREAT A DISTANCE FROM HIS RESIDENCE?

14.  Student contends that the June 9, 2011 IEP is inappropriate by not taking
into account the unique needs caused by his abdominal migraines. The contention lacks
merit for several reasons. First, apart from the issue raised by the abdominal migraine
episodes, the subject IEP satisfied the Row/ey standard as one that is reasonably
calculated to provide Student with educational benefit. (Legal Conclusion, 11 7, 8.) The
IEP identifies Student’s present levels of performance according to a recently completed
triennial evaluation. (Factual Findings, 11 14, 15, 27.) The IEP sets forth 17 measurable
goals and provides for accommodations, modifications and related services that will
assist Student in achieving the goals. (Factual Findings, 11 15, 16, 27.) The IEP places

Student in a moderate-to-severe classroom which is the most appropriate setting for
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him. (Factual Findings, 11 16, 27.) In fact, regarding these features of Student'’s IEP,
Mother signed her consent on June 7, 2011. (Factual Finding, 1 16.) The IEP team
members unanimously testified that, in making the placement decision, the team took
into consideration the full range of Student’s unique needs, including his health
problems. (Factual Finding, 1 27.)

15.  Second, the District's placement of Student at Oak Crest Middle School,
which is slightly further away from his home than Earl Warren Middle School, does not
negate the educational benefit in the June 9, 2011 IEP. Stated otherwise, the District did
not act unreasonably with regard to Student’s medical condition of abdominal
migraines. Student'’s episodes of abdominal migraines at school have been infrequent.
Theresa Wetherhold testified that in four years as Student'’s speech therapist she did not
witness one episode. (Factual Finding, T 13.) Twila Ginn, Student’s fifth and sixth grade
teacher at Skyline Elementary, testified that she witnessed one episode during his sixth
grade year. (Factual Finding, 1 12.) Jeanne Johnson, the nurse for Solana Beach School
District, and Kathy Burand-Cimo, the health technician at Skyline Elementary, testified
that, during the 2010-2011 school year, Student had from two to four abdominal
migraine episodes. (Factual Findings, 119, 10, 11.) Both health practitioners testified
that, after following doctor’s orders and venting his G-tube, Student either improved or
did not get worse. (Factual Findings, 119, 10, 11, 12.) For the current school year at Oak
Crest, there is a full time health technician who can address situations in which Student
has an abdominal migraine. (Factual Findings, 119, 10, 11, 26, 27.) The difference in
distance and time between Earl Warren and Oak Crest is negligible: Oak Crest is 3.8
miles and four minutes further from Student’'s home than Earl Warren. (Factual Finding,
1 21.) Dr. Pickering testified that a significant delay in terms of Student’s abdominal

migraine episodes is 15 to 30 minutes. (Factual Finding, 1 22.) Mother testified that the
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warm bath intervention is not a failsafe, and that she might not be home when the
school calls to inform of an episode. (Factual Finding, 1 29.)

16.  When the foregoing factors are considered, the conclusion is clear that, by
deciding to place Student at Oak Crest Middle School, the District has considered the
unique needs arising from his abdominal migraine episodes and offered a placement
that will not place him in danger. The conclusion is also clear that Student should be in

school, and not spending the entire day at home.

ORDER

The District did not engage in predetermination in the IEP process. The
June 9, 2011 IEP is reasonably calculated to provide Student with educational benefit,

and addresses his unique needs. Therefore, Student'’s claims for relief are denied.

PREVAILING PARTY

The decision in a special education administrative due process proceeding
must indicate the extent to which each party prevailed on the issues heard and decided.

(Ed. Code, § 56507, subd. (d).) Here, the District prevailed on each issue presented.

RIGHT TO APPEAL

The parties have the right to appeal this Decision by bringing a civil action
in a court of competent jurisdiction. (20 U.S.C. § 1415(i)(2)(A); 34 C.F.R. § 300.516(a)(2006);
Ed. Code, § 56505, subd. (k).) An appeal or civil action must be brought within 90 days of
the receipt of the Decision. (20 U.S.C. § 1415(i)(2)(B); 34 C.F.R. § 300.516(b)(2006); Ed.
Code, § 56505, subd. (k).)
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Dated: October 3, 2011

TIMOTHY L. NEWLOVE

Administrative Law Judge

Office of Administrative Hearings
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