BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA
In the Matter of:

PARENT ON BEHALF OF STUDENT, OAH CASE NO. 2011040670

SADDLEBACK VALLEY UNIFIED SCHOOL
DISTRICT.

DECISION

Carla L. Garrett, Administrative Law Judge (ALJ), Office of Administrative Hearings
(OAH), heard this matter on August 23, 2011 in Mission Viejo, California.

Tania L. Whiteleather, Attorney at Law, represented Student. Student’'s mother
(Mother) attended the hearing. Also, Christopher Russell, paralegal for Ms. Whiteleather,
attended the hearing.

Epiphany Owen and Glenn S. Goldby, Attorneys at Law, represented Saddleback
Valley Unified School District (District). District representatives, Dr. Rona Martin, Director
of Special Education, and Deborah Miller, Program Specialist, attended the hearing.

Student filed her request for due process hearing (complaint) on April 18, 2011.
On May 11, 2011, Student filed an amended complaint. On June 23, 2011, for good
cause shown, OAH granted District's request to continue the due process hearing. On
August 23, 2011, at the close of the hearing, the parties were granted permission to file
written closing briefs by September 9, 2011. After the parties’ timely filed their closing
briefs, the matter was submitted and the record was closed. On September 9, 2011,

Student filed a “Motion to Reopen the Hearing and For Judicial Notice of Board
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Policies/Administrative Regulation.” On October 3, 2011, for failure to establish good

cause, OAH denied Student’'s motion.

ISSUE

Did District deny Student a free appropriate public education (FAPE) by failing to

provide Student with requested copies of all of Student’s educational records?

FACTUAL FINDINGS

JURISDICTION AND BACKGROUND INFORMATION

1. Student is a nine-year-old girl, who, at all relevant times, resided within the
boundaries of District, and is eligible for special education under the category of specific
learning disability.

2. Student has numerous medical issues. Specifically, Student has swallowing
difficulties which cause her to aspirate when she drinks. As a result, Student’s drinks
must be mixed with a thickening agent. In addition, in June or July of 2009, she was
diagnosed with developmental coordination disorder, which causes her to be more
prone to tripping and falling, and interferes with her balance. Student also has tight
Achilles tendons, which results in difficulty running, jumping, skipping, and hopping.
Consequently, Student must wear an ankle-foot orthopedic brace on each foot for
support. Student also has ocular motor issues, as well as sensory issues that impact her
ability to know where her body is in space.

3. In September 2009, when Student was eight years old and in the second
grade, she began attending school at District's Rancho Canada Elementary School
(Rancho). Student previously attended school in Oregon. When Student began
attending Rancho, Mother collaborated with Dianne Beckman, who was District’s health
service specialist, and Student’s physician on developing a health plan for Student to

address her medical needs at school. Specifically, the initial health plan addressed
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Student’s swallowing difficulties, and included references to Student’s developmental
coordination disorder, but included no specific plans on how to address any
coordination issues. The health plan mainly focused on the need to add thickener to
Student’s drinks to keep her from aspirating. All other health plans developed for
Student during the 2009-2010 school year, which were updated quarterly, only
addressed Student’s swallowing issues, and not any balance or coordination issues.

4. In September 2010, Student began attending Rancho as a third grader. As
in the previous school year, Mother, Ms. Beckman, and Student’s physician collaborated
on all health plans for Student for the 2010-2011 school year. All health plans, which
were updated quarterly, addressed Student’s swallowing issues only.

5. District’s health service specialist, Ms. Beckman, who testified at hearing,
has a bachelor’s degree in nursing, and a master’s degree in education. In her capacity
as a health care specialist, she coordinates health services for District, and provides
training to District’s health aides, including training in CPR, first aid, and on revisions to
health procedures. During her collaborations with Mother and Student’s physician to
develop and update Student’s health plans during the 2009-2010 and 2010-2011 school
years, with the exception of the initial health plan developed in September 2009, neither
Mother nor Student’s physician requested that balance and coordination be addressed
in Student’s health plans.

6. In October 2010, Student fell from the play structure on the school yard.
Rancho's health aide, Mary Albergo, called Mother and advised her that Student had
fallen, but was fine. When Student returned home from school, Mother discovered that
Student had broken her foot-ankle brace and bruised her calf as a result of her fall. At
the time, Mother did not initiate any discussion with personnel at Rancho regarding the

circumstances surrounding Student'’s injury or any first aid rendered as a result. Mother
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also did not request an individualized education program (IEP) team meeting to discuss
the injury or possible changes to Student’s health plan.

7. On March 15, 2011, Student fell off the jungle gym at school and injured
her right wrist. Student was taken to the health office, where Ms. Albergo treated her
with ice. Ms. Albergo then called Mother and advised that Student had fallen, that she
had given Student ice, and that Student appeared fine. Ms. Albergo also advised Mother
that Student had returned to class. When Student came home from school, she told
Mother that her wrist hurt. Mother noticed swelling around Student’s wrist.
Consequently, Mother took Student to the emergency room and learned that Student
had fractured her radius bone.

8. Ms. Albergo, who testified at hearing, has worked as a health aide for
District for 12 years. She received a certificate of completion for medical assisting from
the Bryman Institute, where she was trained to draw blood, conduct EKGs, take blood
pressure, administer first aide, perform CPR, and sterilize instruments. Her duties as a
health aide include administering first aide to students who are injured or sick. She also
administers medication to students pursuant to health plans and District protocol. She
prepares medical records that are maintained in Rancho’s health office that include the
dates, times, and reasons a student visits the health office, as well as a description of
how Ms. Albergo provided treatment to the student. For Student, Ms. Albergo monitors
her food intake, mixes thickener in her drinks, and ensures that Student takes her
medication. Ms. Albergo explained that on the day Student injured her wrist, she did not
know that Student had fractured it, as Student appeared fine, was animated with her
arm movements, and complained of only minimal pain.

0. On March 16, 2011, when Ms. Albergo learned of Student's injury, she
prepared an incident report. At hearing, Ms. Albergo explained that she is the main one

at Rancho who prepares incident reports, which are documents provided to District's
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attorneys should an incident result in a legal action. In general, incident reports include
the name of the student, the date and time of the injury, and a description of what kind
of aid Ms. Albergo rendered to the student. The incident report also includes the
student’s account of how the injury occurred, which is written and signed by the
student. After completing an incident report, protocol requires Ms. Albergo to forward
the report to Rancho's principal, Thomas Potwora, for his review and signature.
Thereafter, Mr. Potwora forwards the incident report to District's business office,
specifically to the risk management department. After completing the incident report
concerning Student, Ms. Albergo followed protocol and forwarded the report to Mr.
Potwora, who reviewed and signed the report. Mr. Potwora then forwarded the incident
report to the risk management department, which received the incident report on March
17, 2011.

10.  Mr. Potwora, who provided testimony at hearing, has been the principal at
Rancho for three years. Mr. Potwora’s purpose in reviewing incident reports before
forwarding them to District's business office is to ensure he is aware of all accidents at
his school, and to take appropriate steps to keep students safe. For example, if an
accident was the result of faulty equipment, he takes steps to make sure the equipment
is repaired immediately. Also, if a child has caused the accident of another child, he
takes steps to address the issue.

11. On March 16, 2011, Mother left a message for Mr. Potwora requesting a
copy of the incident report regarding Student'’s wrist accident, as well as an incident
report regarding Student’s previous accident where she broke her brace and bruised her
calf. At hearing, Mother explained that she felt the incident reports would tell her exactly
what happened, and how District treated Student for her injuries. Later that evening, Mr.
Potwora called Mother and advised that he did not believe he could provide her with

any incident reports, because they were privileged documents, but indicated that he
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would check into it. Thereafter, Mr. Potwora advised District's risk management
department of Mother's request.

12. On March 17, 2011, Vicki McCormick, who is a business services technical
assistant for District's risk management department, called Mother and advised her that
District could not release any incident reports, because it was the District’s policy not to
do so. Ms. McCormick, who testified at hearing, has worked for District as a business
services technical assistant since 2005. Her duties include maintaining the property,
liability, and risk management files. She also maintains the incident reports for District.
Ms. McCormick explained that incident reports are internal District documents that are
not maintained in students' files. Rather, the incident reports are maintained in the risk
management department in a confidential manner in a file for each corresponding
school year. The following words appear on the front cover of each file: “Attorney-Client,
Work Product, Privilege.” Ms. McCormick explained that the incident reports are
prepared in the anticipation of litigation, and then forwarded to District's counsel, if
necessary.

13.  On March 17, 2011, Mother filed a complaint with the Orange County
Sheriff's Department (Sheriff's Department) because she felt that Rancho had been
negligent in her child’s care, and wanted the fractured wrist incident documented by the
police department. Specifically, Mother had concerns about Student’s welfare at school,
as the school seemed unaware of Student’s injuries, and the school would not provide
her with any incident reports concerning Student’s falls and injuries. The Sheriff's
Department interviewed Mr. Potwora about the incident, and prepared a report on
March 22, 2011. The Sheriff's Department took no further action.

14.  On March 24, 2011, Mother sent Mr. Potwora an email again requesting

the incident reports for the broken brace incident, as well as the fractured wrist incident.
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Two or three weeks following Mother's request, she received a letter from District's
counsel indicating that District could not release any incident reports to Mother.

15.  With the exception of requesting incident reports, Mother initiated no
discussion nor asked any specific questions of anybody at Rancho regarding the
circumstances surrounding Student'’s injury, or of the first aid rendered as a result.
Mother also never requested an IEP meeting to discuss the injury.

16.  Student never returned to Rancho after the day of her wrist accident,
because Mother was concerned about Student’s welfare at Rancho. Mother
subsequently requested that Student be placed at another school. In response, Dr. Rona
Martin, Director of Special Education, initiated and scheduled an IEP team meeting for
the specific purpose of changing Student’s placement from Rancho to La Madera
Elementary School (La Madera). Mother requested that Ms. Albergo attend the
upcoming IEP meeting. At the time of the IEP meeting, Mother attended, but Ms.
Albergo did not. At the meeting, Student'’s placement was changed to La Madera.
Student began attending La Madera on April 1, 2011.

17.  On April 18, 2011, Student filed a due process complaint alleging District
failed to timely provide Student and her parents with copies of all of Student's
educational records by failing to provide the requested incident reports.

18.  On or about April 21, 2011, Student’s counsel, Tania Whiteleather,
submitted to District a request for Student’s educational records. Dr. Martin, who
testified at hearing, is the custodian of records for special education students. Dr. Martin
received her bachelor’s degree in exceptional education with an emphasis in emotional
disturbance in 1967 from State University College of New York at Buffalo. She received
her master’s degree in special education with an emphasis in emotional disturbance
from Syracuse University in 1968. Thereafter, she received a certificate of advanced

study in school administration in 1974, followed by a doctorate in educational
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administration in 1977 from State University College at Buffalo. She is an adjunct
instructor at the University of California at Irvine, as well as at California State University
in Fullerton. Dr. Martin retains California credentials in the areas of administration,
multiple subjects, learning handicapped, and severely handicapped. She also retains
credentials in Pennsylvania and New York. She has been the Director of Special
Education for District for the last 26 years. At hearing, Dr. Martin explained that when
she receives a request for education records regarding any special education student,
she gathers all of the records, has them copied, and has them ready for the requestor
within five business days. Dr. Martin, who had 725 pages of Student’s education records
in her custody, sent Ms. Whiteleather a letter on April 28, 2011 indicating that she had
made the requested copies, and that District would charge a copying charge of $72.50.

19. At hearing, Mr. Potwora advised that education records generally included
a student'’s test scores, previous report cards, transcripts from other schools, grades,
student’'s cumulative file, and other documents of similar nature. Mr. Potwora further
explained that although a record of a student’s attendance were generally reflected on
report cards, he did not know whether official attendance records were included in a
student'’s file. Rancho’s attendance office maintained the school’s attendance records.

20.  On April 29, 2011, Mother contacted Dr. Martin and inquired whether the
incident report that Student had signed was included in the education records. Dr.
Martin advised Mother that since she was represented by counsel, Mother would need
to direct her questions to her attorney. Mother and Dr. Martin then agreed that Mother
would come to District’s offices on May 2, 2011 to review the education records.

21.  On May 2, 2011, Mother visited District’s offices to inspect the education
records. Mother reviewed the records, and noted that the incident reports were not

included. Mother took pictures of some of the records, but did not take the records with
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her. Dr. Martin then forwarded the education records to Ms. Whiteleather, and waived
the $72.50 fee.

22. At the beginning of May 2011, District's counsel provided Ms.
Whiteleather a portion of the incident report concerning Student’s wrist accident.
Specifically, District’s counsel provided the part completed and signed by Student that
included Student’s account of how the injury occurred. Student'’s report, which was
written in her handwriting, stated that some bees scared her, which caused her to fall off
of the playground equipment. She indicated that no other student caused her injury,
and that she reported her injury at once.

23.  On May 4, 2011, Ms. Whiteleather sent a letter to District’'s counsel
acknowledging her receipt of the partial incident report concerning Student’s wrist. Ms.
Whiteleather then requested, in essence, the entire incident report, as she considered
the incident report an education record.

24.  On May 11, 2011, Student filed an amended complaint again alleging
District had failed to timely provide Student and her parents with copies of all of
Student’s education records by failing to provide them with the requested incident

reports.

LEGAL CONCLUSIONS

1. As the petitioning party, Student has the burden of persuasion on all
issues. (Schaffer v. Weast (2005) 546 U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].)

2. Student contends District denied her a FAPE by not providing her parents
with the requested incident reports to which they were entitled. Student argues that the
incident reports were education records, because they identified Student on the reports.
Student further contends that without the incident reports, District denied her parents of
valuable information affecting Student educationally, because the requested information

concerned Student’s health and safety. Consequently, Student’s parents never learned
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whether Student required more occupational therapy, more training on the jungle gym,
or any other pertinent information to keep Student safe at school. District disagrees and
contends that it provided Student’s parents with all education records, and that the
incident reports were not considered education records. Rather, District argues that the
incident reports were confidential, internal documents that were protected by the
attorney-client privilege. District further contends that even if the incident reports were,
in fact, education records, Student failed to establish how District’s failure to provide

them resulted in a denial of FAPE.

APPLICABLE LAW

3. The Individuals with Disabilities Education Act (IDEA) and related California
special education law provide that children with disabilities have the right to a FAPE that
emphasizes special education and related services designed to meet their unique needs
and to prepare them for employment and independent living. (20 U.S.C. § 1400(d); Ed.
Code § 56000.) FAPE consists of special education and related services that are available
to the child at no charge to the parent or guardian, meet the standards of the State
education agency, and conform to the student’s individual education program. (20
U.S.C. § 1401(9).) “Special education” is defined as “specially designed instruction at no
cost to the parents, to meet the unique needs of a child with a disability...."” (20 U.S.C. §
1401(29).) California law also defines special education as instruction designed to meet
the unique needs of individuals with exceptional needs coupled with related services as
needed to enable the student to benefit fully from instruction. (Ed. Code, § 56031.)
“Related services” are transportation and other developmental, corrective and
supportive services as may be required to assist the child in benefiting from special
education. (20 U.S.C. § 1401(26).) In California, related services are called designated
instruction and services (DIS), which must be provided if they may be required to assist

the child in benefiting from special education. (Ed. Code, § 56363, subd. (a).)
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4. In Board of Education of the Hendrick Hudson Central School Dist. v.
Rowley (1982) 458 U.S. 176, 200 [102 S.Ct. 3034] (“Rowley”"), the Supreme Court held that
“the 'basic floor of opportunity’ provided by the [IDEA] consists of access to specialized
instruction and related services which are individually designed to provide educational
benefit to” a child with special needs. Rowley expressly rejected an interpretation of the
IDEA that would require a school district to "“maximize the potential” of each special
needs child “commensurate with the opportunity provided” to typically developing
peers. (/d. at p. 200.) Rowley also made clear that IDEA does not provide for an
“education...designed according to the parent’s desires.” (/d. at p. 207.) Instead, Rowley
interpreted the FAPE requirement of the IDEA as being met when a child receives access
to an education that is reasonably calculated to “confer some educational benefit” upon
the child. (/d. at pp. 200, 203-204.)

5. A procedural violation constitutes a denial of FAPE if it impeded the child’s
right to a FAPE, significantly impeded the parents’ opportunity to participate in the
decision-making process regarding the provision of a FAPE to the child, or caused a
deprivation of educational benefits. (20 U.S.C. § 1415(f)(3)(E); Ed. Code, § 56505, subd. (f);
see also, W.G. v. Board of Trustees of Target Range Sch. Dist. No. 23 (9th Cir. 1992) 960
F.2d 1479, 1483-1484.) If a procedural violation is found to have significantly impeded
the parents’ opportunity to participate in the IEP process, the analysis does not include
consideration of whether the student ultimately received a FAPE, but instead focuses on
the remedy available to the parents. (Amanda J. ex rel. Annette J. v. Clark County School
Dist. (9th Cir. 2001) 267 F.3d 877, 892-895 [school's failure to timely provide parents
with assessment results indicating a suspicion of autism significantly impeded parents
right to participate in the IEP process, resulting in compensatory education award];

Target Range, supra, 960 F.2d at pp.1485-1487 [when parent participation was limited

11
Accessibility modified document



by district's pre-formulated placement decision, parents were awarded reimbursement
for private school tuition during time when no procedurally proper IEP was held].)

6. To guarantee parents the ability to make informed decisions about their
child’s education, the IDEA grants parents of a child with a disability the right to examine
all relevant records relating to their child’s “identification, evaluation and educational
placement.” (20 U.S.C. §1415(b)(1).) Each participating agency must permit parents to
inspect and review any education records relating to their children that are collected,
maintained, or used by the agency under this part. The agency must comply with a
request without unnecessary delay and before any meeting regarding an IEP, or any
hearing, or resolution session, and in no case more than 45 days after the request has
been made. (See 34 C.F.R. §300.613(a) (2006)".) The right to inspect and review
education records under this section includes: (1) the right to a response from the
participating agency to reasonable requests for explanations and interpretations of the
records; (2) the right to request that the agency provide copies of the records containing
the information if failure to provide those copies would effectively prevent the parent
from exercising the right to inspect and review the records; and (3) the right to have a
representative of the parent inspect and review the records. (See 34 C.F.R. §8300.613(b).)
All parents have the right to receive copies of all school records within five business
days after parents make a request. (Ed. Code, §56504.)

7. Education records under the IDEA are defined by the federal Family
Educational Rights and Privacy Act (FERPA). (20 U.S.C. § 1232; 34 C.F.R. § 99.3.) Education

records include “records, files, documents, and other materials” containing information

' All subsequent references to the Code of Federal Regulations are to the 2006

edition.
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directly related to a student, other than directory information, which "are maintained by
an educational agency or institution or by a person acting for such agency or
institution.” (20 U.S.C. § 1232g(a)(4)(A); Ed.Code, § 49061, subd. (b).) Pupil or education
records maintained by a school district employee in the performance of his or her duties
include those “recorded by handwriting, print, tapes, film, microfilm or other means.”
(Ed. Code, §§ 49061, 56504.) Pupil or education records do not include “records of
instructional, supervisory, and administrative personnel...which are in the sole
possession of the maker thereof and which are not accessible or revealed to any other
person except a substitute.” (20 U.S.C. § 1232g(a)(4)(b)(i); Ed. Code, § 49061, subd. (b).)
8. The United States Supreme Court in Owasso Ind. School Dist. v. Falvo
(2002) 534 U.S. 426 [122 S. Ct. 934, 151 L.Ed.2d 896] (Falvo), after conducting an analysis
of FERPA provisions related to education records, determined that not every record
relating to a student satisfies the FERPA definition of “education records.” Specifically,
the Supreme Court examined the FERPA provision that requires educational institutions
to “maintain a record, kept with the education records of each student” (i.e,, 20 US.C. §
1232g(b)(4)(A)), that “list[s] those who have requested access to a student’s education
records and their reasons for doing so.” (Falvo, supra, 534 U.S. at p. 434.) The Court
concluded that because this single record must be kept with the education records,
“Congress contemplated that education records would be kept in one place with a
single record of access.” (/d)) The Court further concluded that “[b]y describing a ‘school
official’ and 'his assistants’ as the personnel responsible for the custody of the records,
FERPA implies that education records are institutional records kept by a single central
custodian, such as a registrar...” (/d. at pp. 434-435.) The Court then found that
individual assignments handled by many student graders in their separate classrooms

were not student records. (/d)
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0. In BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th 742 (BRV), when
determining whether or not an investigative report, which identified students in
connection with alleged misconduct by a school district superintendent, was an
education record, the Court of Appeal conducted an analysis of the “scant” judicial
authority interpreting what constituted an education record. (/d. at pp. 751-755.) The
Court of Appeal, citing Falvo, agreed with the Supreme Court, and stated that "the
statute was directed at institutional records maintained in the normal course of business
by a single, central custodian of the school. Typical of such records would be
registration forms, class schedules, grade transcripts, discipline reports, and the like.” (/d.
at pp. 751-754.) The Court of Appeal then found that the investigative report, “which
was not directly related to the private educational interests of the student,” was not an
educational record, “as the report was not something regularly done in the normal
course of business,” and “was not the type of report regularly maintained in a central
location along with education records...in separate files for each student.” (/d. at p. 755.)

10.  In BRV, the Court also cited case authority interpreting what constituted an
education record under the California statute. Specifically, the Court examined Poway
Unified School District v. Superior Court (1998) 62 Cal.App.4th 1496 (Poway), where a
newspaper sought access to tort claims filed against a school district stemming from
reported hazing incidents at a high school. One student, who had pled guilty to
sodomizing another student with a broomstick, filed a tort claim and included a detailed
description of the attack. (BRV, supra., 143 Cal.App.4th at p. 754, citing Poway, supra., 62
Cal.App.4th at pp.1499-1500.) Although the Court of Appeal acknowledged Education
Code section 49061 defined “pupil records” broadly, it determined neither the statute
nor FERPA prevented releasing the tort claims to the media. (/d, citing Poway, supra., at
pp. 1506-1507.) “It defied logic and common sense to suggest that a Claims Act claim,

even if presented on behalf of a student, is an ‘education record’ or ‘pupil record’ within

14
Accessibility modified document



the purview of these exemptions. Just because a litigant has chosen to sue a school
does not transmogrify the Claims Act into such a record. We therefore conclude the
release of such a claim implicates neither FERPA nor its California counterpart.” (/d,
citing Poway, supra., at p. 1507.)

11.  In SA exrel LA. v. Tulare County Office of Education (N.D.Cal. Sept. 24,
2009) 2009 WL 3126322, aff'd. S.A. v. Tulare County Office of Education (N.D. Cal.
October 6, 2009) 2009 WL 3296653, the district court found that school district emails
concerning or personally identifying a student that had not been placed in his
permanent file were not educational records as defined under FERPA. The court, citing
Falvo, stated that Congress contemplated that educational records be kept in one place
with a single record of access to those records. Because the emails student requested
had not been placed in his permanent file, and were therefore not “maintained” by the
school district, the emails were not educational records and the school district was
therefore not required to produce them under a request for student records under the

IDEA.

ANALYSIS

12.  Student failed to meet her burden of establishing by a preponderance of
the evidence that the incident reports were educational records. Instead, the evidence
showed, through the credible testimony of Mr. Potwora, Ms. Albergo, and Ms.
McCormick, that the incident reports were internal District documents prepared in
anticipation of litigation. As such, they were not maintained in students’ education files.
Rather, according to the uncontroverted testimony of Ms. McCormick, District
maintained them in a confidential manner in its risk management department of its
business office, and kept them in a file for each corresponding school year. Each file
bore the words "Attorney-Client, Work Product, Privilege,” and District forwarded them

to District’s counsel only when necessary.
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13.  Case authority has firmly established that educational records are those
that are kept in one place by a single central custodian. (See Falvo, supra, 534 U.S. at pp.
434-435.) "Typical of such records would be registration forms, class schedules, grade
transcripts, discipline reports, and the like." (BRV, supra., 143 Cal.App.4th pp. 751-754.)
Reports “not directly related to the private educational interests of the student,” are not
education records when they are not “regularly maintained in a central location along
with education records...in separate files for each student.” (/d at p. 755.) In the instant
matter, the incident reports were neither maintained in Student’s education file, nor
were they directly related to the private educational interests of Student. In other words,
the incident reports, which were prepared in anticipation of litigation and maintained in
non-student files in District’s risk management department, did not relate to Student’s
identification, evaluation, or educational placement. Rather, they related to the
documentation of accidents or incidents occurring on school property. As such, the
incident reports were not education records, and did not have to be produced by
District.

14.  Student argues that although the Supreme Court in Ffa/vo held that
educational records were to be kept in one place, the facts at hearing were that
students’ education records were not kept in one place. Specifically, Student contends
that because attendance records were maintained by the school’s attendance office and
medical records were maintained by the school’s health office, then Student should not
be precluded from receiving District’s incident reports simply because they were
maintained somewhere other than in Student’s file. However, the fact remains that the
IDEA only grants parents of a child with a disability the right to examine all “educational
records” that are relevant to their child’s “identification, evaluation and educational
placement.” (See, 20 U.S.C. §1415(b)(1), 34 C.F.R. §300.613(a)&(b).) Student submitted

absolutely no evidence establishing that the requested incident reports related to the
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identification, evaluation, or educational placement of Student, or were anything like
traditional education records like report cards. As such, Student is not entitled to the
incident reports.?

15.  Even if Student had successfully established that the incident reports were
education records, Student failed to demonstrate how District’s failure to provide them
resulted in a denial of FAPE. The evidence showed Student’s parents were immediately
informed that the incidents had occurred and Student’s parents obtained medical advice
about how to treat Student. Student was also provided with the Student’s description of
the March of 2011 incident. On its face, Student had all the information necessary to
participate in an IEP team meeting and to discuss any changes in Student’s program, if
any, that would be required as a result of the injury. In other words, Student failed to
show how District’s failure significantly impeded the parents’ opportunity to participate
in the decision-making process regarding the provision of a FAPE to the child, or caused
a deprivation of educational benefits. Although Student contends that without the
incident reports, District denied her parents of valuable information concerning whether
Student required more occupational therapy, more training on the jungle gym, or any
other pertinent information addressing Student'’s safety at school, the evidence showed
that not only did Mother fail to request any IEP meetings to address her concerns, or
initiate any discussion with anybody at Rancho regarding the circumstances surrounding
Student'’s injury, but Student failed to identify any specific decision-making event in

which her parents could not have meaningfully participated without the provision of

2 Both parties argued extensively about whether the requested incident reports
were covered by attorney-client or attorney work-product privilege. However, because
the incident reports do not meet the definition of “educational records” for purposes of

the IDEA, it is not necessary to address the parties’ privilege arguments.
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incident reports. Given the above, Student failed to meet her burden of demonstrating
that District denied her a FAPE by failing to produce the requested incident reports.

(Factual Findings 1 - 24; Legal Conclusions 1 - 15))

ORDER

All of Student’s requests for relief are denied.

PREVAILING PARTY

Pursuant to California Education Code section 56507, subdivision (d), the hearing
decision must indicate the extent to which each party has prevailed on each issue heard

and decided. Here, District prevailed on all issues.

RIGHT TO APPEAL THIS DECISION

The parties to this case have the right to appeal this Decision to a court of
competent jurisdiction. If an appeal is made, it must be made within ninety days of

receipt of this decision. (Ed Code, § 56505, subd. (k).)

DATED: October 6, 2011

CARLA L. GARRETT

Administrative Law Judge

Office of Administrative Hearings
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