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DISTRICT,  

v. 
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DECISION 

Administrative Law Judge (ALJ) Rebecca Freie, Office of Administrative Hearings 

(OAH), State of California, heard this matter May 17, through May 19, 2011, in Stockton, 

California.1

1 

 

On June 6, 2011, a telephonic status conference was held during which the ALJ 

requested clearer copies of three exhibits from the parties, and also received the parties’ 

consent to redact the names of Student’s siblings from several documents that had 

been admitted into evidence at the hearing 

Marcella Gutierrez, Attorney at Law, represented the Ripon Unified School District 

(District). She was assisted by Ileana Butu, Attorney at Law. Susan Harper, Special 

Education Coordinator for the District, was present throughout the hearing as its 

representative. 

Student was represented by George Crook and Bryan Winn, Attorneys at Law. 

Student’s mother (Mother) was present throughout the hearing. 2

 

  

2 Mother and Father are referred to jointly as Parents.  
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On March 24, 2011, the District filed a second amended request for a due process 

hearing (complaint).3 The matter was continued on April 7, 2011. At hearing, oral and 

documentary evidence were received. The matter was then continued to permit the 

parties to submit written closing arguments, which were due by close of business on 

June 20, 2011. Closing arguments were timely received, and the record was closed and 

the matter submitted for decision on June 20, 2011.4

3 

 

 

The District filed its initial complaint on March 17, 2011, but amended its 

complaint twice, the second time on March 24, 2011, when all statutory timelines were 

reset. 

4 For the record, the District’s closing argument is designated as District’s Exhibit 

D-47 and Student’s closing argument is designated as Student’s Exhibit S-31.  

ISSUES5

5 The District presented two issues in the complaint that was filed with OAH. The 

first issue presented by the District in the complaint was whether its IEP offer of 

February 17, 2011, was an offer of a free appropriate public education (FAPE). However, 

as will be discussed in the next section, this issue, as presented here, has been rewritten 

as seven separate issues for the purposes of this decision. The District’s second issue, 

whether the District could assess Student in the areas of occupational therapy (OT) and 

assistive technology was resolved by the parties in the course of the hearing.  

Did the District’s February 17, 2011 individualized education program (IEP) deny 

Student a FAPE because the District:  

1. Did not make a timely IEP offer; 
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2. Predetermined a change in Student’s nonpublic agency (NPA) providing him 

with services of a one-to-one aide throughout the school day; 

3. Did not consider information about Student provided by his Parents and the 

NPA, Genesis Behavior Consultants (Genesis); 

4. Developed his goals using inaccurate baselines; 

5. Did not develop a transition plan for Student when Genesis was replaced with 

another NPA, Learning Solutions; 

6. Did not develop a transition plan for District aides taking over supervision of 

Student for 30 minutes each day so the new NPA aide could have a lunch 

break; and 

7. Determined that school and District discipline policies would apply to Student 

if his behavior was not controlled by his behavior intervention plan (BIP)? 

PROCEDURAL MATTERS AND CONTENTIONS

District’s second amended complaint placed its entire February 2011 IEP offer at 

issue, procedurally and substantively, because Parents refused to sign the IEP presented 

to them following an IEP team meeting on February 17, 2011. At the prehearing 

conference (PHC) held in this matter, Student continued to object to the IEP in its 

entirety. However, at the beginning of the due process hearing, Student accepted the 

IEP for the most part, but had specified objections to the IEP in some discrete areas. At 

the hearing, the parties, through counsel, stipulated that the IEP otherwise was designed 

to meet Student’s unique needs and confer educational benefit. Accordingly, District’s 

issues for hearing, as set forth above, only address those areas of the IEP relating to the 
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procedural and substantive objections made by Student at the beginning of the due 

process hearing.6

6 Student’s objections to the IEP have been reorganized in this Decision for 

clarity. 

The District argued at hearing, and in its closing brief, that Student’s objections to 

its IEP offer of February 2011, were “affirmative defenses,” as that is how Student 

referred to them in his Response to the District’s complaint filed on April 25, 2011. In 

addition, when Student stated his specific objections to the IEP at the beginning of the 

due process hearing, he referred to them as “affirmative defenses.” However, Student’s 

objections are not true affirmative defenses. When a respondent raises an affirmative 

defense, he essentially accepts as truth all of the allegations in the complaint, but raises 

novel grounds that call for the defeat of the complaint, and the respondent must prove 

these grounds with extrinsic evidence. For example, the statute of limitations, laches and 

unclean hands are all affirmative defenses. Accordingly, the District had the burden of 

proving that its IEP offer of February 2011 was an offer of a FAPE in all areas, and that 

certain procedural rights of Student were not violated.  

Student asserts that the February 2011 IEP did not offer him a FAPE because 

District violated his procedural rights in several areas. First, he claims that the District did 

not timely offer him an IEP for the 2010-2011 school year (SY). Second, Student 

contends that a change in NPA providers was predetermined by the District, and 

therefore Parents were denied meaningful participation in the IEP decision-making 

process. Third, Student argues that the District did not consider the information 

provided to the IEP team by those who knew him best: Mother, and the participants 

from Genesis which had provided him with the services of a one-to-one aide since 

August 2006. Further, Student argues that the decision to change NPA providers 
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constituted predetermination, which denied Parents meaningful participation in the IEP 

process, and thus denied Student a FAPE. Lastly, Student claims that some of the 

baselines contained in the IEP of February 2011, were inaccurate.  

Substantively, Student argues that the February 2011 IEP, denied him a FAPE 

because it did not include a transition plan for Student when it replaced Genesis with 

Learning Solutions. Student also objects to the IEP provision that a District one-to-one 

aide would serve him for a 30-minute period when the new NPA aide takes a lunch 

break, claiming that a transition plan needed to be created for this aide’s services. He 

also questioned the qualifications of the District aide at the hearing. Student claims that 

a statement in the IEP that permitted the District to follow school and District policies 

when disciplining him, violated his protections under the Individuals with Disabilities 

Educational Act (IDEA), and thus denied him a FAPE.  

The District argues that the February 2011 IEP offer, was reasonably calculated to 

offer Student some educational benefit, complied with the law, and offered him a FAPE. 

The District contends that there is no requirement that an IEP be developed in a specific 

time after the initial annual IEP team meeting has been convened. The District also 

contends that it considered the views of Mother and Genesis staff, and it did not 

predetermine the IEP in replacing Genesis. The District claims that it may legally change 

the provider of a service from one NPA with another without obtaining parental input, 

and it need not develop a transition plan in the IEP for this change. The District argues 

that replacing the NPA aide with a qualified District aide for 30 minutes to permit the 

NPA aide to have lunch, does not deny Student a FAPE, or require a transition plan. 

Finally, the District contends that Student was not denied a FAPE because the IEP 

included a sentence that subjected Student to school and District’s disciplinary policies.  
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FACTUAL FINDINGS

BACKGROUND

1. Student is 10 years old, and resides with Parents within the jurisdictional 

boundaries of the District. Student attends Weston Elementary School (Weston) in the 

District, and was placed in a third-grade general education classroom populated with 

typically developing children for the 2010-2011 SY.  

2. Student is eligible for special education services under the primary 

disability category of autistic-like behaviors. The evidence established that Student 

functions much like his typically developing peers in the school setting in many areas, 

but he has deficits in several areas, especially in social skills and self-regulation.  

3. When Student began kindergarten in 2006, he was placed in a general 

education classroom for the majority of the day, and was always accompanied by a one-

to-one aide from the NPA, Genesis. Since that time, he has always had a one-to-one 

aide for the entire school day who provided him with behavioral intervention services, 

and some academic support. Genesis also provided behavioral consultation services to 

the District. At the heart of this matter is the District’s decision to replace Genesis with 

another NPA, Learning Solutions, for the 2010-2011 SY, beginning in February 2011. 

4. Student has historically required a one-to-one aide to help him initiate 

and complete tasks, to stay focused, and also to provide him with behavioral 

interventions. Student has a history of aggressive behaviors in past school years, such as 

hitting, spitting, biting and throwing objects, but these behaviors have not been seen 

during the 2010-2011 SY. Student also has a history of tantrums although these have 

decreased. In September 2010, Student had four tantrums, and as of February 14, 2011, 

it was reported that he had no more tantrums since September 2010. Student’s 
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aggressive behavior and tantrums historically occurred when Student was denied access 

to a preferred activity or object.  

5. One of Student’s behaviors that has continued is “scripting”. Scripting is 

Student’s tendency to repeat phrases, and sometimes complete dialogue, that he has 

memorized from video games, movies, and television shows, for example. Student uses 

scripting as an avoidance tactic when he is asked to perform tasks which are not 

interesting to him, or are challenging. At the beginning of the 2010-2011 SY, Student 

engaged in scripting approximately two times each day. By February 14, 2011, this 

behavior was only occurring two times each week All of Student’s maladaptive behaviors 

were far more frequent and severe before he began receiving aide services, and he has 

made significant progress each school year in this regard since 2006. However, the 

evidence established that Student still needs an aide in order to receive educational 

benefit due to his scripting behavior, his limited ability to understand classroom 

directions, his inability to remain focused during class, and his limited social skills. 

THE IEP DECISION-MAKING PROCESS

6. An IEP is an educational package that must target all of a student’s unique 

educational needs, whether academic or non-academic. The term “unique educational 

needs” is to be broadly construed and includes the student’s academic, social, 

emotional, communicative, physical, functional and vocational needs.  

7. A procedural violation will be actionable only if the violation: (1) impeded 

the child’s right to a FAPE; (2) significantly impeded the parent’s opportunity to 

participate in the decision-making process; or (3) caused a deprivation of educational 

benefit.  

8. The IEP offer that is at issue in this matter was drafted at three IEP team 

meetings, the first occurring November 8, 2010, the second November 22, 2010, and the 
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last on February 17, 2011. This IEP, and Student’s previous IEP from May 14, 2010, 

signed by Mother on July 31, 2010, calls for him to be placed in a general education 

classroom. The February 2011 IEP requires Student to spend 60 minutes each day in a 

resource specialist program, referred to as the Learning Center. The May 2010 IEP only 

required 30 minutes each day in the Learning Center. Student is also provided with 

group and individual speech and language therapy three times a week for 30 minutes 

each week, and OT for 60 minutes a week, although the February 17, 2011 IEP calls for 

the elimination of direct OT services.7 New annual goals were developed for Student in 

the May 2010 IEP, and some of these goals were modified, at the IEP team meetings 

held on November 8, 2010, and February 17, 2011. There are also a few new goals in the 

February 2011 IEP.  

7 This elimination of OT services is not ripe for adjudication because the parties 

are waiting for the results of an independent OT assessment that was scheduled to 

begin after the due process hearing ended, and direct OT services continue to be 

provided to Student. Accordingly, the appropriateness of District’s OT offer is not an 

issue in this case. 

9. At the due process hearing, Student stipulated that, with the exception of 

those areas in which he raised objections, the IEP of February 17, 2011, is one which 

addresses his unique needs, and was designed to provide him with educational benefit. 

Timeliness of February 17, 2011 IEP Offer

10. School districts are required to have an IEP in place for each eligible child 

at the beginning of each school year. An IEP must be reviewed at least annually to 

determine whether the annual goals are being met, and at that time the school district 

must revise the IEP as appropriate to address any lack of expected progress, new 
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assessments, information provided by parents, the child’s anticipated needs, or any 

other matter. IEP team meetings must be convened at a time and place mutually 

agreeable to the district and parents. Although there is a requirement that an annual IEP 

team meeting be convened by a certain date each year, usually based on when the 

student’s initial IEP was developed, there is no statutory, case or regulatory authority as 

to when the process must be completed. If a parent refuses to consent to an IEP offer, a 

school district may file a due process complaint and ask for a ruling allowing it to 

implement the IEP without parental consent, as the District did here.  

11. The IEP of May 14, 2010, stated that Student’s annual IEP was due on 

November 16, 2010. The District scheduled an annual IEP team meeting for November 8, 

2010, which was attended by Mother and all required IEP team members. This IEP team 

meeting lasted several hours, which was not unusual for Student’s IEP team meetings. 

When the meeting concluded, the IEP team had not finished discussing the District’s 

proposed goals. It was still premature for the District to make an offer of placement and 

services. The IEP team meeting was then scheduled to resume on November 22, 2010, a 

date that was agreed to by all participants.  

12. One hour and 15 minutes before the beginning of the November 22, 2010 

meeting, Mother called the District to say Parents were unable to attend. Apparently 

Mother agreed that the meeting could continue without her, because the meeting was 

held, and Mother did not raise her absence from this meeting as an issue in this matter. 

At the IEP team meeting of November 22, 2010, District personnel and two Genesis staff 

members discussed Student’s daily schedule, reviewed the District’s proposed goals, and 

reviewed a transition plan that the District planned to use when Student was 
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transitioned from Genesis aides to District aides.8 The meeting was then continued to 

December 16, 2010, a date that was agreeable for all participants. 

8 

 

The plan to transition Student from Genesis aides to District aides was first 

discussed at an IEP team meeting in December 2009.  

13. Shortly before the IEP team meeting scheduled for December 16, 2010, 

one of the District participants, Camille Taylor, former Special Education Director for the 

District, notified the District that she could not attend the IEP meeting that date because 

one of her parents had been unexpectedly hospitalized. Ms. Taylor was the Special 

Education Director for the District from 2006 to 2009, and from 2009, to the beginning 

of the 2010-2011 SY, she was the Director of Student Services. In this capacity she had 

become very familiar with Student’s case, and participated in most of his IEP meetings 

over the previous two to three years.9 Because Ms. Taylor could not be present, the 

District canceled the IEP team meeting scheduled for December 16, 2010. The last day of 

school before winter break began was December 17, 2010, and school did not resume 

until January 10, 2011. 

9 The earliest IEP documents submitted into evidence were from May 2008. Ms. 

Taylor participated in that team meeting, as well as all but one of the IEP team meetings 

held for Student thereafter. Although she retired from the District at the beginning of 

the 2010-2011 SY, Ms. Taylor continued to work on special projects for the District on a 

contractual basis, one of which working as a member of Student’s IEP team on behalf of 

the District.  

14. On January 5, 2011, Ms. Harper sent Mother an email suggesting several 

dates for the continuation of the IEP process. Mother chose January 25, 2011. However, 

one of Mother’s parents died unexpectedly on January 20, 2011, and she had to travel 
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overseas and did not return until February 3 or 4, 2011.10 The IEP team meeting was 

then rescheduled for February 17, 2011, at which time the annual IEP offer was made by 

the District that is the subject of this Decision. On March 11, 2011, Mother informed the 

District that she would not consent to this IEP, and the District filed this case on March 

17, 2011. 

10 In his closing brief, Student argues that the District could have attempted to 

contact Mother while she was overseas following the death of her parent via conference 

call, and convened the IEP team meeting in that manner. In the alternative, Student 

argues that the District could have asked Father to participate in an IEP team meeting 

on January 25, 2011, although historically Mother was the person who attended and 

actively participated in all IEP team meetings. Ms. Harper, who had assumed the 

responsibility of convening the IEP team meetings, testified persuasively that she was 

waiting for Mother to contact her to reschedule the IEP team meeting after January 20, 

2011. Because Ms. Harper had recently lost one of her own parents, she was particularly 

reluctant to initiate contact with Mother to reschedule the IEP team meeting, when 

Mother was overseas, and in mourning. Student then argues that the District could have 

held the IEP team meeting without a parent being present pursuant to Education Code 

section 56341, subdivision (h). However, this option would still have necessitated contact 

with Mother to make reasonable efforts to set a date as required by law, and to gain 

parental consent to proceed with the IEP team meeting without parents being present.  

15. Student claims the IEP process begun in November 2010 was untimely, 

and therefore he was denied a FAPE because the District worked on goals that were 

“obsolete” after November. In reviewing the IEP documents that were submitted by both 

parties, it appears that there was some confusion about when Student was to have his 

annual IEP team meetings, and the annual IEP team meeting dates changed from time 
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to time. Additionally, the development of Student’s IEPs required at least two meetings, 

and Mother would then take several days, or weeks, to review the IEP documents after 

the last meeting before signing her consent 

16. As an example, the District convened an annual IEP team meeting on 

November 16, 2009, and it was then continued to December 15, 2009. At this time the 

District made its offer of a FAPE for the next 12 months. Mother notified the District on 

February 8, 2010, that she did not consent to this IEP.11  

11 

 

There was no evidence as to what occurred after Mother rejected this IEP, 

although it appears that the May 14, 2010 IEP team meeting may have been a 

continuation of the IEP process begun in November 2009. 

17. The next IEP team meeting that is documented was held on May 14, 2010. 

Some of the same goals that were part of the December 2009 IEP offer that Mother 

rejected in February 2010, were included in this IEP. Some other goals from that IEP 

were modified. On July 31, 2010, Mother signed and initialed her consent on each page 

of the IEP dated May 14, 2010, including the pages containing Student’s goals. This IEP 

called for the next annual IEP team meeting to be held no later than November 16, 

2010.  

18. The District began implementing the goals from the May 14, 2011 IEP, at 

the beginning of the 2010-2011 SY, and was implementing them until the first day of 

this due process hearing, May 16, 2011.12 The evidence does not establish that Student 

was denied a FAPE because the District did not make an IEP offer until February 17, 

2011, and therefore he was working on “obsolete goals.” The goals from the May 14, 

                                                 

12 At the beginning of this due process hearing, Student’s attorneys consented to 

the February 2011 proposed goals on the record. 
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2010 IEP team meeting were not reiterations of goals from his last agreed to and 

implemented IEP of January 28, 2009. It is readily apparent that many of the goals 

initially presented at the annual IEP meeting of November 16, 2009, were subsequently 

modified by the time they made their way into the IEP of May 14, 2010, and they were 

new goals. Further, even if it were found that Student required new goals by the time of 

the IEP team meeting of February 17, 2011, the evidence established that Mother had 

no objections to the goals as finalized at that meeting, and that was her testimony at 

hearing. Parents could have consented to the implementation of some or all of those 

goals, although they disagreed with other aspects of the IEP, and this was something 

they had done in past school years.  

19. As established above, there is a history of the IEP process for Student 

taking many months, and Parents have not responded to IEP offers until several days or 

weeks after the final IEP team meeting when the offer was made. Many events beyond 

the control of the parties affected the length of time it took for an IEP offer to be 

finalized after the annual IEP process began in November 2010. However, the District 

did timely convene the first IEP team meeting on November 8, 2010, and there is no 

legal requirement that the IEP process conclude with a District IEP offer at a specific time 

after the initial IEP team meeting. The evidence established that the parties made good 

faith attempts to schedule mutually agreeable times for IEP team meetings. There was 

no evidence at hearing that Student was harmed by the length of time it took for the 

District to finalize its offer, especially since the goals in the IEP of May 14, 2010, could 

not be implemented until the beginning of the 2010-2011 SY. Accordingly, the District 

Accessibility modified document



14 

 

established that the February 17, 2011 IEP offer was timely, given the specific facts of 

this case.13

13 Although there is no legal authority that an IEP offer be made within a certain 

time after the initial IEP team meeting, a student’s procedural rights might be violated if 

it was found that a school district held a timely IEP team meeting but did not complete 

an IEP, and then refused to schedule meetings to complete the IEP process within a 

reasonable time. (Student v. Coronado Unified School District (2009) Ofc.Admn.Hrg. 

Case No. 2009010392.) 

Predetermination and Replacement of Genesis by Learning Solutions  

20. A party has the right to present a complaint “with respect to any matter 

relating to the identification, evaluation, or educational placement of the child, or the 

provision of a free appropriate public education to such child.” Predetermination occurs 

when an educational agency has decided on its offer prior to the IEP team meeting, 

including when it presents one placement option at the meeting and is unwilling to 

consider other alternatives. The District contends that its IEP offer complied with the law 

and offered Student a FAPE even though the NPA provider for Student’s behavioral 

services was being changed. Student contends that the District “predetermined” the 

termination of Genesis as Student’s aide provider, and this denied Parents meaningful 

participation in the IEP process. Therefore, he argues that the IEP of February 17, 2011, 

should be invalidated in its entirety.  

21. Genesis began providing Student with a fulltime aide in 2006. The parties 

do not dispute that the District had the right to replace Genesis with Learning Solutions 

in 2011, and that change, in and of itself, was not a change that necessitated a new IEP. 

Rather, Student claims that this change in providers violated his procedural rights 
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because it was an impermissible predetermination by the District that denied Parents 

meaningful participation in the IEP decision-making process.  

22. A school district is required to provide services to a child with a disability 

who qualifies for special education that will meet his unique needs and provide him with 

a FAPE. Clearly, agencies and district personnel who provide these services must be 

qualified, and the law provides for this. However, the IDEA and California law do not 

require school districts to hire specific individuals, or contract with specific NPAs, nor 

does OAH have jurisdiction over a decision to change service providers.  

23. Mother was informed verbally at the December 15, 2009 IEP team 

meeting, that the District wanted to transition Student from Genesis aides to District 

aides. However, when the parties finally negotiated a new IEP for Student on May 14, 

2010, the District agreed that Student was to be provided with an aide provided by a 

“Nonpublic agency (NPA) under contract with SELPA [special education local plan area] 

or the district.” This identical language is contained in the IEP of February 17, 2011. The 

District’s contract with Genesis ended following the 2009-2010 SY. The District 

unsuccessfully tried to find a replacement NPA for Genesis before the beginning of the 

2010-2011 SY, and subsequently renewed the Genesis contract.  

24. As the 2010-2011 SY progressed, there was correspondence between the 

District’s superintendant, and the Genesis executive director. On January 13, 2011, the 

District and Genesis mutually agreed in writing to terminate the contract for Genesis to 

provide services to District students, and on January 24, 2011, a formal termination 

agreement was executed. That termination agreement required Genesis to collaborate 

with the District, and any NPA that was to replace it to transition services over to the 

new NPA. The last day for this transition period was February 17, 2011. There was no 
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evidence or testimony as to what transpired that caused the District and Genesis to 

terminate the Genesis contract. 14

14 There was testimony at the hearing in this matter that the District, especially 

Ms. Taylor, had not been happy with Genesis’s services for some time, and specific 

examples were given as to why she felt Genesis was not meeting its contractual 

obligations. However, since a school district may legally replace one service provider 

with another, and the District and Genesis mutually agreed to terminate their contract in 

January 2011, this testimony was not relevant to the issues in this case and has not been 

considered.  

25. Student concedes that the District was within its rights to change NPA 

providers. Clearly, any contracting decision made by a District is, per se, predetermined. 

Otherwise, contracts would never be written or executed. However, this is not the type 

of predetermination prohibited by the IDEA. Instead, the law generally prohibits “take it 

or leave it” offers of specified placements or services. The decision to contract with one 

qualified service provider rather than another does not constitute a change of 

placement. The District did not unilaterally predetermine that Student no longer needed 

the services of an aide, which would constitute a change of placement, but merely made 

a business decision to contract with a new provider when Genesis and the District 

mutually terminated their contract. The District established that a decision to change 

NPA providers was not a change of placement that was “predetermined,” and thus, 

Student’s claim that the IEP of February 17, 2011, should be invalidated, fails. 

Consideration of the Views of All IEP Team Members

26. When an IEP team meets, the views of all IEP team members must be 

considered. Student contends that the District did not consider the views of all members 

 

 

                                                 

Accessibility modified document



17 

 

of the IEP team, especially those of Mother and two Genesis representatives, Amalie 

Holly and Alyson Dyer, when it made its offer of February 17, 2011.  

27. As previously noted, the crux of the current dispute between the District 

and Student is the District replacing Genesis with Learning Solutions. When Student 

contends that the District did not consider the views of Mother and Genesis staff, he is 

focusing on the fact that Parents were vehemently opposed to the change of NPA 

providers and the District purportedly disregarded their opposition. However, 

considering the views of individual IEP team members does not mean the other IEP 

team members must agree with those views.  

28. Mother attended the IEP team meeting of November 8, 2010, as did Ms. 

Dyer. Because the District had decided during the 2009-2010 SY to eventually replace 

Student’s Genesis aides with District aides, one of the items on the agenda at the IEP 

team meeting of November 8, 2010, was the discussion of a transition plan to be 

implemented when the District commenced this process.15 However, the IEP team did 

not reach this part of the agenda before the end of the November 8, 2010 IEP team 

meeting. 

15 The District subsequently decided not to replace NPA aides with District aides, 

at least not in the 2010-2011 SY. The decision to replace Genesis with Learning Solutions 

was made in January 2011 after Genesis and the District decided to terminate the 

Genesis contract.  

29. At the November 8, 2010 team meeting, Ms. Dyer presented her report 

about Student’s progress on his behavioral goals. Mother actively participated, asking 

questions about these goals, and other goals that were discussed, and she requested 

information about Student’s curriculum, which was provided to her. The evidence 
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established that the IEP team considered the views of both Mother and Ms. Dyer at this 

meeting. 

30. Attending the meeting on November 22, 2010, were Ms. Taylor and other 

District personnel; and from Genesis, Ms. Dyer, Student’s Genesis case manager, and her 

supervisor, Ms. Holley. Mother called the District an hour and 15 minutes prior to the 

start of the November 22, 2011 IEP team meeting to say Parents could not attend. 

However, Student did not raise lack of parental participation at this meeting as an issue, 

and did not claim that the February 2011 IEP denied him a FAPE because District held 

the November 22, 2010 IEP team meeting without Mother’s participation. Therefore, it is 

assumed that Mother waived parental participation for this meeting. Initially the notes 

from the IEP team meeting of November 8, 2010, were reviewed. Student’s daily 

schedule was then discussed. Finally, there was a discussion about whether Student 

required a transition plan for the replacement of Genesis aides with District aides, and 

what an appropriate transition plan would be if this occurred. Ms. Dyer and Ms. Holly 

were active participants at this IEP team meeting, particularly during the discussion 

about a transition plan if Genesis were to be replaced by District aides. The evidence 

established that their views were considered.  

31. When Mother was informed that Genesis was being replaced in January 

2011, she engaged in email communications with the District, protesting the change. 

She also actively participated in the IEP team meeting of February 17, 2011, questioned 

the owner and executive director of Learning Solutions, and proposed changes to a few 

of the goals developed prior to that meeting. Ms. Dyer also presented the latest report 

from Genesis. The evidence established that the District considered the comments and 

suggestions from Mother and Genesis personnel throughout the IEP process begun in 

November 2010, and ending in February 2011. Accordingly, the District did not commit 
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a procedural violation by failing to consider the views of all participants in the IEP 

process. 

Failure to Accurately Report Student’s Baselines in the IEP of February 17, 

2011

32. In developing the IEP, the IEP team shall consider the strengths of the 

child, the concerns of the parents for enhancing the education of their child, the results 

of the initial evaluation or most recent evaluation of the child, and the academic, 

functional and developmental needs of the child. For each area in which a special 

education student has an identified need, the IEP team must develop measurable annual 

goals that are based upon the child’s present levels of academic achievement and 

functional performance. The purpose of measurable annual goals is to permit the IEP 

team to determine whether the pupil is making progress in his or her areas of need.  

33. Student contends that the IEP of February 17, 2011, is procedurally 

defective because some of the information about Student regarding his present level of 

functioning is inaccurate, and was inaccurate at the time of that final IEP team meeting. 

Baselines should describe a child’s current level of performance at the time of the final 

IEP team meeting. Baselines can help the IEP team members in later meetings to 

determine whether Student requires goals in a specific area, and what progress the child 

is making in meeting his goals because the baselines give a starting point.  

34. At the hearing, Student objected to the baselines in the areas of motor 

development; health and development; reading range and decoding; reading 

comprehension; written expression; math calculation; and math reasoning. The disputed 

baselines are contained in a section of the IEP that consists of several pages that discuss 

Student’s present level of functioning in all areas of potential need. Some of the 

information contained in these pages is reflected in his goals as his present level of 
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functioning. However, the information contained in this disputed portion of the IEP is 

not repeated verbatim in the pages that describe the proposed goals. There are no 

goals for some of the areas described in the baseline section because Student did not 

show a need for goals in these areas.  

35.  Student’s objections to the baselines were not supported by any evidence, 

other than the testimony of Mother, which was not persuasive in this regard. Mother 

testified that she agreed with the goals that were finalized at the IEP team meeting on 

February 17, 2011, even though she testified that the baselines contained on previous 

pages of the IEP were inaccurate or outdated. Student objects to most of the contested 

baselines because this part of the IEP did not provide specific information about how 

the baselines were determined. Further, for example, in the area of health and 

development, the baseline was the same as on previous IEPs, so it was outdated. 

However, Student did not require a health and development goal, so the fact that the 

baseline information is outdated is inconsequential. As for the other baselines, the 

evidence established that they were accurate descriptions of Student’s level of 

functioning in all of the areas that were addressed.  

36. The goals themselves are in compliance with all legal requirements. For 

example, one of Student’s math goals reflects that Student can now solve math word 

problems with 40 percent accuracy. The goal is for him to “determine how to break a 

problem into simpler parts with 70% accuracy [by 11/08/2011] using real coin 

combinations in 4 of 5 trials as measured by student work samples.” In the previous 

pages discussing his present level of functioning, it is reflected that Student is “is at 63% 

In determining which operation to use and 45% in determining which sequence to use,” 

and that he “has recently regressed and gone back to only being able to accurately 

count unlike coins with 55% accuracy.” The goal properly addresses Student’s need to 
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understand the values of coins, and to develop a process that would enable him to solve 

word problems.  

37. At the hearing, Mother’s disagreement with the comments on the pages 

describing Student’s present level of functioning in the area of math was that in the 

areas of math calculation there was no information as to what activities were used to 

measure his present levels of functioning. Further, it was not reflected that he had 

mastered his multiplication time tables for zero, one, two and five, and that he was able 

to carry and borrow in subtraction and addition. In the area of math reasoning, she was 

concerned that no math curriculum was referred to in the discussion of his current 

functioning, and information had been carried over from his previous IEP. However, 

even if the information in the disputed pages was incomplete or inaccurate, the math 

goal in the February 17, 2011 IEP, addressed one of Student’s needs, and met all legal 

requirements. The District established through the testimony of other witnesses that 

baselines contained in the IEP were accurate, they were not written in a manner that 

denied meaningful parental participation in the IEP process, nor did they deny Student a 

FAPE, and the resulting goals were measurable and addressed Student’s areas of need. 

Provision of a FAPE

38. An IEP is an educational package that must target all of a student’s unique 

educational needs, whether academic or non-academic. The term “unique educational 

needs” is to be broadly construed and includes the student’s academic, social, 

emotional, communicative, physical and vocational needs.  

39. For a school district’s IEP to offer a student a substantive FAPE, the 

proposed program must be specially designed to address the student’s unique needs, 

and must be reasonably calculated to provide the student with some educational 

benefit.  
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Failure to Provide a Transition Plan when Learning Solutions Replaced 

Genesis

40. Some children with autism have difficulty with transitions. If a student 

requires a transition plan to make an adjustment to something new, it is a denial of a 

FAPE if a transition plan is not developed. Student contends that the February 17, 2011 

IEP, denies him a FAPE because it does not contain a transition plan for the change from 

Genesis aides to Learning Solutions aides. However, the District established that Student 

did not need a transition plan when Learning Solutions replaced Genesis. 

41. Student had 10 different Genesis aides and four or five different Genesis 

case managers from the beginning of the 2006-2007 SY, when Genesis began providing 

him with these services, to February 17, 2011. Only during the 2007-2008 SY was there 

any difficulty with Student transitioning from one Genesis aide to another. In fact, from 

the beginning of the 2010-2011 SY, to February 17, 2011, when Genesis ended its 

services to the District, Student had four different Genesis aides. On February 14 and 15, 

2011, a Learning Solutions aide shadowed Genesis aides in an effort to familiarize the 

new aide with Student, his needs, and the duties the new aide would be assuming. There 

was no evidence that Student exhibited any sign of disturbance during these two days 

as a result of this. Further, the evidence established that Student was not as dependent 

on his aides as Mother seemed to believe.  

42. Although there was evidence that a transition plan might have been 

required if the District was replacing NPA aides with its own aides, the plan was needed 

to ensure that District aides were properly trained. The evidence established that 

Learning Solutions aides had the same, or better, training than Genesis aides, and also 
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established that they met all legal requirements. 16 A transition plan was not required 

because Student had no difficulty transitioning from one aide to another. Therefore, the 

evidence established that the IEP offer of February 17, 2011, did not require a transition 

plan when Genesis aides were replaced by Learning Solutions aides. 

16 NPAs that provide behavioral services must have appropriately certified and 

credentialed behavioral specialists on their staffs who train and supervise the aides, 

conduct behavioral assessments, and create behavioral programs for a specific student. 

NPA behavioral services and personnel must meet the same standards that are required 

for school districts when they provide behavioral services. (Ed. Code § 56366.1.) 

Provision of a District Aide for 30 Minutes Each Day

43. By law, an employer must give employees time off during a work shift if 

the employee works a certain number of hours. Learning Solutions informed the IEP 

team on February 17, 2011, that their aide was entitled to 30 minutes for lunch each day 

because the school day was six hours long, and Student required fulltime aide services. 

Therefore, the District proposed in the IEP that a District aide would be responsible for 

Student for the last 15 minutes before Student’s lunch period began, and the first 15 

minutes of that lunch period. Student objects to this. Apparently, Genesis aides did not 

take a formal lunch break.17

17 Student did not present evidence as to why the Genesis aides did not take a 

formal 30-minute lunch break when they worked with him.  

44. In his closing argument, Student argues that the District’s proposal creates 

too many transitions for Student, and therefore he needed a written transition plan in 

the IEP to get used to the District aide over time. The frequent transitions were 
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described by Student as the transition from the Learning Solutions aide to a District aide 

15 minutes before lunch, the transition from the classroom to lunch, then the transition 

from lunch to recess when the Learning Solutions aide would replace the District aide 15 

minutes after recess began. However, there was no evidence that Student had any 

serious difficulty during this school year transitioning from the classroom to the 

lunchroom and then to recess. 

45. Saxony Dominguez, a Learning Solutions behaviorist with a master’s 

degree and certification as a behaviorist, who was to become one of Student’s 

behavioral consultants for the NPA, observed Student on two separate days prior to the 

February 17, 2011 IEP team meeting. She testified persuasively that Student did not 

appear to have any serious difficulty transitioning from the classroom to lunch, or from 

lunch to recess. In the lunchroom, Student was seated at a table with classmates, while 

the Genesis aide went to the other side of the lunch room to eat lunch. The Genesis aide 

was also separated from him when the class then left the lunchroom for recess on the 

playground, although he occasionally checked-in with her during recess. Student was 

observed to be playing tag with, and interacting with other Students, not walking a dirt 

area on the perimeter of the playground by himself and scripting, as he was reported to 

have done in previous school years. As discussed above, the evidence established that 

Student only had difficulty transitioning from one aide to another only in during the 

2007-2008 SY. Accordingly, Student did not establish the need for an extensive 

transition plan for the use of a District aide for the 30-minute lunch period the Learning 

Solutions aide was legally required to take.  

46. At hearing, Student also questioned the training received by District aides 

that would enable them to work with autistic children, and specifically with Student. 

However, Ms. Taylor testified persuasively that aides who work with autistic children 

receive, in addition to the formal training they were required to have to become an aide 
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with the District, three days of classroom instruction about autism. Further, before a 

District aide is assigned to a specific child with autism, a behaviorist or the case manager 

will provide additional training specific to the student’s unique needs. Based on the 

foregoing, the District’s offer for a District aide to support Student for 30 minutes a day 

while the NPA aide took a lunch break was reasonably calculated to provide some 

educational benefit, offered a FAPE and did not require a transition plan.  

Subjecting Student to the District’s Discipline Code

47. Whether, and how, a special education student can be disciplined, if the 

student with a disability is to be suspended for more than 10 days or expelled, is 

dependent upon a determination at a manifestation determination IEP team meeting, 

where it will be decided whether the student’s conduct was related to his disability. If a 

student with a disability has a behavioral support plan (BSP) or BIP, disciplinary 

measures must be in accordance with the student’s behavioral plan.  

48. Student has had a BIP that was created by Genesis no later than 2008. In 

the IEP developed in November and December 2009, the District transferred the 

provisions of that BIP onto a form developed by the San Joaquin SELPA, and the SELPA 

BIP became part of that IEP, and every IEP thereafter. When that happened, the 

following phrase was also entered into the BIP: “Optional[:] . . . Any necessary further or 

school consequences[:] Personnel should follow classroom and/or school consequence 

and/or disciplinary procedures.” Student contends that this language, which continued 

in the February 2011 IEP, makes it possible for the District to “strip” Student of his IDEA 

protections. This interpretation of the aforementioned language in the IEP is incorrect. 

What this language means is that if Student’s BIP does not control his behavior in a 

particular instance, he may be subject to the same disciplinary actions as typically 

developing classmates, such as being sent to the principal’s office, or suspended for a 
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day or two. However, this language does not permit the District to ignore the 

disciplinary provisions of the IDEA which are mandated by state and federal statutory 

and regulatory law.  

49. There was no evidence that Student was ever subjected to behavioral 

interventions other than those called for in his BIP. There was no evidence that he was 

ever subjected to school or District disciplinary policies. Nor was there any evidence that 

the District intended to ignore the IDEA when disciplining Student. Accordingly, this 

provision did not invalidate either the BIP, nor violate the protective provisions of the 

IDEA, and District’s February 2011 IEP offered a FAPE as to the application of disciplinary 

procedures. 

LEGAL CONCLUSIONS

1. Under Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct. 528, 163 L.Ed.2d 387], 

the party who filed the request for due process has the burden of persuasion at the due 

process hearing. The District filed for this due process hearing and bears the burden of 

persuasion.  

2. Under both the federal IDEA and State law, students with disabilities have 

the right to a FAPE. (20 U.S.C. § 1400; Ed. Code, § 56000.) A FAPE means special 

education and related services that are available to the student at no charge to the 

parent or guardian, that meet the state educational standards, and conform to the 

student’s IEP. (20 U.S.C. § 1401(9); Ed Code, § 56040.)  

3. In Board of Educ. of the Hendrick Hudson Cent. School Dist. v. Rowley 

(1982) 458 U.S. 176 [73 L.Ed.2d 690] (Rowley), the Supreme Court held that the IDEA 

does not require school districts to provide special education students the best 

education available, or to provide instruction or services that maximize a student’s 

abilities. (Id., at pp. 198 and 201; J.L. v. Mercer Island School Dist. (9th Cir. 2010) 592 
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F.3d. 938, 950-953.) The Ninth Circuit has also referred to the educational benefit 

standard as “meaningful educational benefit.” (N.B. v. Hellgate Elementary School Dist. 

(9th Cir. 2007) 541 F.3d 1202, 1212-1213; Adams v. State of Oregon (9th Cir. 1999) 195 

F.2d 1141, 1149 (Adams).)  

4. There are two parts to the legal analysis of a school district's compliance 

with the IDEA. First, the tribunal must determine whether the district has complied with 

the procedures set forth in the IDEA. (Rowley, supra, 458 U.S. at pp. 206-207.) Second, 

the tribunal must decide whether the IEP developed through those procedures was 

designed to meet the child’s unique needs, and was reasonably calculated to enable the 

child to receive educational benefit. (Ibid.)  

ISSUE 1: DID THE DISTRICT’S FEBRUARY 17, 2011 IEP OFFER DENY STUDENT A 

FAPE, BECAUSE THE DISTRICT DID NOT MAKE A TIMELY IEP OFFER?

5. In Rowley, the Supreme Court recognized the importance of adherence to 

the procedural requirements of the IDEA. (Rowley, supra, 458 U.S. at pp. 205-06.) 

However, a procedural error does not automatically require a finding that a FAPE was 

denied. A procedural violation results in a denial of FAPE only if it impedes the child’s 

right to a FAPE, significantly impedes the parents’ opportunity to participate in the 

decision-making process regarding the provision of a FAPE to the parents' child, or 

causes a deprivation of educational benefits. (20 U.S.C. § 1415(f)(3)(E)(ii); see, W.G. v. 

Board of Trustees of Target Range School Dist. No. 23 (9th Cir. 1992) 960 F.2d 1479, 

1484.) These requirements are also found in the IDEA and California Education Code, 

both of which provide that a procedural violation constitutes a denial of FAPE only if the 

violation: (1) impeded the child’s right to a FAPE; (2) significantly impeded the parent’s 

opportunity to participate in the decision-making process; or (3) caused a deprivation of 

educational benefits. (20 U.S.C. §1415(f)(3)(E)(ii); Ed. Code, § 56505, subd. (f)(2).) 
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6. School districts are required to have an IEP in place for each eligible child 

at the beginning of each school year. (34 C.F.R. 300.323(a); Ed. Code, § 56344, subd. (c).) 

An IEP must be reviewed at least annually to determine whether the annual goals are 

being met, and at that time, the school district must revise the IEP as appropriate to 

address any lack of expected progress, new assessments, information provided by 

parents, the child’s anticipated needs, or any other matter. (34 C.F.R. 300.324(b)(1); Ed. 

Code, § 56343, subd. (d).) An IEP team meeting must be held at a time and place 

mutually agreeable to the parties. (34 C.F.R. 300.322(a)(2); Ed. Code § 56345.1, subd. (c).) 

However, neither the IDEA, nor California law require an IEP to be completed within a 

specified period of time. 

7. As established by Legal Conclusions 2-6, and Factual Findings 6-20, 

Student had an operative IEP at the beginning of the school year, the IEP of May 14, 

2010, and the District timely convened the IEP team meeting in November 2010. The 

length of time it took for the District to make an IEP offer, which did not occur until 

February 17, 2011, was due to circumstances beyond the parties’ control, i.e., the 

unexpected hospitalization of Ms. Taylor’s parent, and the death of Mother’s parent, 

which required her to travel overseas for two weeks. There was a prior history of 

Student’s IEP process taking several months in previous school years, in part because 

multiple meetings had to be held, and also because Parents would often take days or 

weeks to agree to an IEP offer by the District. In regards to the IEP of February 17, 2011, 

the totality of the circumstances that lengthened the time to complete the process did 

not make that IEP untimely. Further, there was no evidence that Student was denied a 

FAPE because the District’s offer was not made until February 2011, because Student 

had IEP goals from the meeting of May 14, 2010, that were not obsolete.  
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ISSUE 2: DID THE DISTRICT’S FEBRUARY 17, 2011 IEP OFFER DENY STUDENT A 

FAPE BECAUSE THE DISTRICT PREDETERMINED A CHANGE IN STUDENT’S NPA 

PROVIDING HIM WITH SERVICES OF A ONE-TO-ONE AIDE THROUGHOUT THE SCHOOL 

DAY?

8. Predetermination occurs when an educational agency has decided on its 

offer prior to the IEP team meeting, including when it presents one placement option at 

the meeting and is unwilling to consider other alternatives. (Deal v. Hamilton County Bd. 

of Educ. (6th Cir. 2004) 392 F.3d 840, 858.) A district may not arrive at an IEP team 

meeting with a “take it or leave it” offer. (J.G. v. Douglas County School Dist. (9th Cir. 

2008) 552 F.3d 786, 801, n. 10.) School district personnel may bring a draft of the IEP to 

the meeting; however, the parents are entitled to a full discussion of their questions, 

concerns and recommendations before the IEP is finalized. (Appen.A to 34C.F.R. Part 

300, Notice of Interpretation, 64 Fed.Reg. 12478 (Mar. 12, 1999); see J.G. v. Douglas 

County School Dist., supra, 552 F.3d 786, 801, fn. 10.)  

9. In California, “specific educational placement” is defined as “that unique 

combination of facilities, personnel, location or equipment necessary to provide 

instructional services to an individual with exceptional needs,” as specified in the IEP. 

(Cal. Code Regs., tit. 5, § 3042.) However, there is no requirement in the IDEA that 

requires a school District to employ or contract with a specific provider, so long as 

qualified personnel are providing services to a student with special needs. (Slama v. 

Independent School District No. 2580 (D.C.Minn. 2003) 259 F.Supp. 2d 880, 884, 888.)  

10. A student is not entitled to the identical services pursuant to his or her IEP 

when those services are no longer possible or practicable. (Ms. S. v. Vashon Island (9th 

Cir. 2003) 337 F.3d 1115, 1133-1134.) When a student’s “current educational placement” 

becomes unavailable, the local educational agency must provide the student with a 

  

Accessibility modified document



30 

 

similar placement in the interim. (See Knight v. District of Columbia (D.C. Cir. 1989) 877 

F.2d 1025, 1028; McKenzie v. Smith (D.C. Cir. 1985) 771 F.2d 1527, 1533.)  

11. A party has the right to present a complaint “with respect to any matter 

relating to the identification, evaluation, or educational placement of the child, or the 

provision of a free appropriate public education to such child.” (20 U.S.C. § 1415(b)(6); 

Ed. Code, § 56501, subd. (a) [party has a right to present a complaint regarding matters 

involving proposal or refusal to initiate or change the identification, assessment, or 

educational placement of a child; the provision of a FAPE to a child; the refusal of a 

parent or guardian to consent to an assessment of a child; or a disagreement between a 

parent or guardian and the public education agency as to the availability of a program 

appropriate for a child, including the question of financial responsibility].) The 

jurisdiction of OAH is limited to these matters. (Wyner v. Manhattan Beach Unified Sch. 

Dist. (9th Cir. 2000) 223 F.3d 1026, 1028-1029.) 

12. Legal Conclusions 2-4 and 8-11, and Factual Findings 20-25, establish that 

the District’s actions in regards to the termination of Genesis as the provider of aide 

services to Student did not constitute a predetermination of Student’s IEP that denied 

Parents meaningful participation in the IEP process, thereby invalidating the IEP of 

February 17, 2011. The District was within its rights to change from one NPA to another, 

and Student’s IEP permitted this change, and Student concedes this. OAH does not have 

jurisdiction to invalidate the District’s decision to contract with Learning Solutions, rather 

than Genesis. However, Student then argues that it was impermissible for the District to 

“predetermine” this change. This argument flies in the face of logic, and is unsupported 

by any legal authority. When the District and Genesis mutually terminated their contract, 

the District timely replaced the NPA by contracting with another NPA, Learning 

Solutions, and it legally did so. It is irrelevant whether the District “predetermined” this 

change.  
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ISSUE 3: DID THE DISTRICT’S FEBRUARY 17, 2011 IEP OFFER DENY STUDENT A 

FAPE, BECAUSE THE DISTRICT DID NOT CONSIDER INFORMATION ABOUT STUDENT 

PROVIDED BY PARENTS AND THE NPA, GENESIS?

13. As established by Legal Conclusions 2-4, 5, and 8, and Factual Findings 26-

31, the evidence established that the District considered the views of Mother and 

Genesis personnel at the IEP team meetings between November 8, 2010, and February 

17, 2011. Mother made frequent comments during the IEP team meetings, and her 

suggestions for changes in proposed goals were accepted. Genesis personnel presented 

reports on November 8, 2010, and February 17, 2011. On November 22, 2010, Genesis 

worked with the District to create a transition plan for Student, should the District 

decide to replace Genesis aides with District aides. The evidence established that the 

District considered information Mother and Genesis provided to the IEP team 

throughout the IEP process. 

ISSUE 4: DID THE DISTRICT’S FEBRUARY 17, 2011 IEP OFFER DENY STUDENT A 

FAPE, BECAUSE THE DISTRICT DEVELOPED HIS GOALS USING INACCURATE 

BASELINES? 

14. In developing the IEP, the IEP team shall consider the strengths of the 

child, the concerns of the parents for enhancing the education of their child, the results 

of the initial evaluation, or most recent evaluation of the child, and the academic, 

functional and developmental needs of the child. (20 U.S.C. § 1414(d)(3)(A); Ed Code, § 

56345.) For each area in which a special education student has an identified need, the 

IEP team must develop measurable annual goals that are based upon the child’s present 

levels of academic achievement and functional performance. (Ed. Code, § 56345.) The 

purpose of annual measurable goals is to permit the IEP team to determine whether the 

pupil is making progress in areas of need. (34 C.F.R. § 300.347(a)(2)(i)(ii); 34 C.F.R. Part 

300, Appendix A, Q.1; Cal. Ed. Code, § 56345.) 
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15. An IEP is an educational package that must target all of a student’s unique 

educational needs, whether academic or non-academic. (Lenn v. Portland School 

Committee (1st Cir. 1993) 998 F.2d 1083, 1089.) The term “unique educational needs” is 

to be broadly construed and includes the student’s academic, social, emotional, 

communicative, physical, and vocational needs. (Seattle Sch. Dist. No. 1 v. B.S. (9th Cir. 

1996) 82 F.3d 1493, 1500 [citing J.R. Rep. No. 410, 1983 U.S.C.C.A.N. 2088, 2106].)  

16. As determined by Legal Conclusions 2-6, and 14-15, and Factual Findings 

1-5, and 32-37, the District established that the annual goals offered in the February 17, 

2011 IEP were reasonably calculated to meet Student’s unique needs related to his 

disability, were measurable, and complied with the law. The only testimony that 

supported Student’s contention that baselines were inaccurate was that of Mother, and 

she was not persuasive in regards to her objections to most of the contested baselines. 

Further, to the extent that a baseline was not totally accurate in describing an area of 

need, the District established that such a defect did not result in denying Student 

educational benefit or a FAPE, nor did it deny Parents meaningful participation in the IEP 

process. 

ISSUE 5: DID THE DISTRICT’S FEBRUARY 17, 2011 IEP OFFER DENY STUDENT A 

FAPE, BECAUSE THE DISTRICT DID NOT DEVELOP A TRANSITION PLAN FOR DISTRICT 

AIDES TAKING OVER SUPERVISION OF STUDENT FOR 30 MINUTES EACH DAY SO THE 

NEW NPA AIDE COULD HAVE A LUNCH BREAK?

17. For a school district’s IEP to offer a student a substantive FAPE, the 

proposed program must be specially designed to address the student’s unique needs, 

must be reasonably calculated to provide the student with some educational benefit, 

and must comport with the student’s IEP. (20 U. S.C. § 1401(9).) To determine whether 

the District offered Student a FAPE, the focus is on the appropriateness of the placement 

offered by the District and not on the alternative preferred by the parents. (Gregory K. v. 
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Longview School Dist. (9th Cir. 1987) 811 F. 2d 1307, 1314.) “In striving for 

‘appropriateness,’ an IEP must take into account what was, and was not, objectively 

reasonable . . . at the time the IEP was drafted.” (Adams, supra, 195 F.3d 1141, 1149, 

quoting Fuhrmann v. East Hanover Bd. of Educ. (3d Cir. 1993) 993 F.2d 1031, 1041.) An 

IEP is not judged in hindsight; its reasonableness is evaluated in light of the information 

available at the time it was implemented. (J.G. v.Douglas County School Dist., supra, 552 

F.3d 786, 801; Adams, supra, at p. 1149.) 

18. The law requires IEP teams to discuss transition needs when a child 

reaches 16 years of age (Ed. Code, §§ 56043, subds. (g)(1), (h); 56345.1), and when a child 

is transitioning from a non-public school program to a public school (Ed. Code, § 56345, 

subd. (b)(4)). However, there is no legal requirement that a student be given a transition 

plan when there is a change in service providers, unless one is necessary to meet the 

child’s unique needs.  

19. Legal Conclusions 2-4, 14-15, and 17-18 and Factual Findings 38-42, 

establish that Student did not require a transition plan when the District replaced 

Genesis with another NPA to provide him with behavioral intervention services. Student 

had at least 10 different aides and four to five Genesis case managers from 2006 to 

February 17, 2011, when Genesis was no longer obligated to provide services to 

Student. He had no problems when Genesis changed aides or case managers, with the 

exception of one change during the 2007-2008 SY. There was no evidence that Student 

exhibited any signs of stress when his Genesis aide was shadowed by a Learning 

Solutions aide February 14-15, 2011. The reason for having a written transition plan for 

District aides to take over from Genesis aides was for training purposes. However, 

Learning Solutions’ aides were already appropriately trained when they replaced Genesis 

aides. The District’s IEP proposal of February 17, 2011, provided Student with a FAPE in 

regards to the change in NPA providers, and the District had no obligation to include a 
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written transition plan in the IEP to assist Student with the transition from one NPA to 

another.  

ISSUE 6: WAS THE IEP OFFER OF FEBRUARY 17, 2011, PROPER, EVEN THOUGH IT 

DID NOT CONTAIN A TRANSITION PLAN FOR STUDENT WHEN THE DISTRICT DECIDED 

TO HAVE DISTRICT AIDES TAKE OVER SUPERVISION OF STUDENT FOR 30 MINUTES 

EACH DAY SO THE NEW NPA AIDE COULD HAVE A LUNCH BREAK?

20. Legal Conclusions 2-4, 14-15, and 17-18, and Factual Findings 38-46, 

establish that the District provided Student with a FAPE in the IEP of February 17, 2011, 

in regards to the District providing him with one of its own aides to provide behavioral 

services to Student for 30 minutes each day so the Learning Solutions aide could take a 

legally mandated 30-minute break. There was no need for a written transition plan to 

facilitate this change. The District established that Student did not have difficulty 

transitioning from the classroom to lunch, and then to the lunch recess. It also 

established that Student could navigate these transitions without the intervention of an 

aide. When observed by Ms. Saxony, he was actively engaged in play with other children 

during recess, without the intervention of his Genesis aide. The evidence established 

that a District aide was qualified to provide Student with necessary services during this 

30-minute lunch break for the Learning Solutions aide. Accordingly, the District did not 

need to have a transition plan in the IEP of February 17, 2011, for the use of a District 

aide each day so the NPA aide could have lunch. 

ISSUE 7: DID THE DISTRICT’S FEBRUARY 17, 2011 IEP OFFER DENY STUDENT A 

FAPE, BECAUSE THE DISTRICT DETERMINED THAT SCHOOL AND DISTRICT DISCIPLINE 

POLICIES WOULD APPLY TO STUDENT?

21. Title 20 United States Code section 1415(k) and title 34 Code of Federal 

Regulations, part 300.530 (2006), et seq., govern the discipline of special education 
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students. (Ed. Code, § 48915.5.) In many instances, whether, and how, a special 

education student can be disciplined, especially if the student is subject to suspension in 

excess of 10 days, or expulsion, is dependent upon a determination at a manifestation 

determination IEP meeting as to whether the student’s conduct was related to his 

disability. (20 U.S.C. § 1415(k)(1)(E),(F).)  

22. As established by Legal Conclusion 21, and Factual Findings 47-49, the 

disciplinary language in Student’s IEP of February 17, 2011, was consistent with the IDEA 

and State special education law and therefore provided Student a FAPE. The language in 

his IEP concerning the use of school and district disciplinary actions, in the event that 

the interventions in his BIP were unsuccessful, did not deny Student a FAPE. The 

language in question did not require the District to take these disciplinary actions if the 

BIP interventions failed, nor did the language mean that the District could ignore the 

requirements of the IDEA in regards to disciplinary actions taken against a student with 

special needs. There was no evidence that the District had ever implemented these 

disciplinary practices in the past, or would do so in the future. Accordingly, the District 

provided Student with a FAPE when it included this language in the IEP of February 17, 

2011. 

ORDER 

The District’s IEP developed between November 8, 2010, and February 17, 2011, 

offered Student a FAPE, and may be implemented in its entirety without parental 

consent.  
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36 

 

PREVAILING PARTY  

Education Code section 56507, subdivision (d), requires that the hearing decision 

indicate the extent to which each party has prevailed on each issue heard and decided. 

The District prevailed on each of the issues heard and decided in this case.  

NOTICE OF APPEAL RIGHTS  

The parties are advised that they have the right to appeal this decision to a state 

court of competent jurisdiction. Appeals must be made within 90 days of receipt of this 

decision.A party may also bring a civil action in United States District Court. (Ed. Code, § 

56505, subd. (k).)  

 

Dated: July 18, 2011 

 

_______________________________________ 

REBECCA FREIE 

Administrative Law Judge 

Office of Administrative Hearings 
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