BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of:
PARENT ON BEHALF OF STUDENT, OAH CASE NO. 2011020179
V.

LOS ANGELES UNIFIED SCHOOL
DISTRICT.

DECISION

Administrative Law Judge (ALJ) Adrienne L. Krikorian, Office of Administrative
Hearings, State of California, heard this matter on March 29, 2011, in Los Angeles,

California.

Attorney David Grey represented Student. Student’s mother (Mother) was present
and testified at the hearing. Student made a brief appearance during a break in the
hearing but did not attend during testimony. Attorney Patrick Balucan represented Los
Angeles Unified School (District). District due process specialist Cynthia Shimuzu also

attended on behalf of District.

On February 2, 2011, Student filed a request for due process hearing (complaint).
At the end of the hearing the ALJ granted a continuance until April 11, 2011, to allow
parties time to file closing briefs. The parties submitted their closing briefs within the

time allowed, and the record was closed on April 11, 2011.
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ISSUES'

1 Did the Individuals with Disabilities Education Act (IDEA) impose a duty on
District to provide home school educational services to Student outside of District

boundaries in accordance with her June 9, 2010 individualized education plan (IEP) (June

2010 IEP)?

2. Did District deny Student a free appropriate public education (FAPE) on

and after February 7, 2011, by failing to deliver any educational services to Student?

3. Did District significantly impede Father’s opportunity to meaningfully
participate in Student’s educational program on and after February 7, 2011 when District
unilaterally changed Student’s educational program and failed to convene an IEP team

meeting to discuss alternative locations for delivery of educational services?

FACTUAL FINDINGS

JURISDICTION AND BACKGROUND FACTS

1. At the time of the hearing, Student was nineteen years and seven months
old. During the times relevant to the complaint, she resided with her father (Father) at
Father's residence within the District.? She received regular day care services at Mother's
home, which is located outside of, but not far from District's boundaries. She was
eligible for special education under the category of Other Health Impaired (OH]I). Father

had sole custody of and held a power of attorney for her. Although Mother and Father

"The issues in the complaint have been restated for organization of the Decision.

*The parties stipulated on the record that Student's legal residence is Father's

home.
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discussed Student’s educational needs and goals, only Father attended Student'’s IEP
team meetings. Father was self-employed and owned a retail bicycle shop where he

worked in the afternoons until early evening.

2. Student’'s medical conditions included a suppressed immune system,
osteoporosis, partial blindness, and traumatic brain injury. Her medical needs required
that she receive regular adult assistance with daily personal needs. She could not be left
alone for long periods of time. She was not physically able to receive educational
services in the morning hours because of health related issues. Adults who worked with
Student were required to maintain careful hygiene practices to avoid compromising
Student'’s health. Father cared for Student in the morning and transported her to
Mother’'s home at approximately 12:00 noon to 1:00 p.m. on weekdays. Mother cared
for Student without additional adult assistance from approximately 1:00 p.m. until 7:00

or 8:00 p.m. Father picked Student up at the end of his workday.

3. Mother, who has younger children from a second marriage, was not
employed, and was home and available at all times to address Student’s personal needs
during the afternoons while Student received her educational instruction. Her residence

was located 3.4 miles from Father's residence.’

4. On or about October 10, 2005, District and Father entered into a
settlement agreement (Settlement Agreement) regarding Student’s educational
program. District agreed to provide Student with home/hospital educational services

through its Carlson Home/Hospital School (Carlson), including occasionally delivering

The ALJ took administrative notice of the distance by relying upon
distance calculations from Google Maps using Parents’ respective addresses as

established by the evidence.
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services at Mother’'s home outside of District boundaries. The Settlement Agreement
provided for compensatory home-school hours that were available until October 10,
2006, and that District would hold an IEP meeting on or before May 31, 2006 to review
Student’s educational program. District delivered educational services called for in the

Settlement Agreement and in her 2006 through 2008 IEPs at Mother's home.

STUDENT'S JUNE 9, 2009 AND JUNE 2010 IEPsS

5. Student’s IEP team met on June 9, 2009. Father, special education teacher
M. Borisowa (Borisowa), and general education teacher Valerie Kay attended, among
other District staff. The June 9, 2009 IEP (June 2009 IEP) identified Student’'s home
address as Father's address and that Student "attends School of Residence” which it
identified as Venice High School. The June 2009 IEP team recommended as an
accommodation the location of services as “Carlson Home/Hospital” and "Home.”
Although the June 2009 IEP made no specific reference to Mother’'s home as the
location for delivery of educational services, as discussed below, District continued to

deliver educational services for the 2009-10 school year to Student at Mother's home.

6. Student’s IEP team met the next year on June 9, 2010. Father, home school
teacher Wendy Triplett (Triplett), Borisowa and an administrator attended the meeting.
The June 2010 IEP identified Student’s school of attendance as Carlson school home
teaching. District offered to provide 1260 minutes per week of instruction, and an

accommodation of “instruction provided at home setting.”

7. Triplett, who testified at the hearing, has been a teacher with District for 25
years. She has a master’s degree in special education, and holds multiple subject and
special education credentials. She has taught students in the home environment since

1994.
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8. From the time she first started teaching Student in September 2009,
Triplett was instructed by Carlson Principal Joe Salvemini (Salvemini) and Carlson
Assistant Principal Marianne Diehl to deliver services 1260 minutes per week to Student
at Mother’'s home, and Triplett did so during the 2009-10 and 2010-11 school years.
Triplett had never been to Father's home or delivered educational instruction to Student
at any location other than Mother’s home. During the time Triplett taught Student at
Mother's home, Student was capable of receiving instruction four hours a day. She
benefitted from Triplett's instruction at Mother’s house and made significant progress in

her reading and math skills from the time Triplett began working with Student.

0. Triplett did not recall, and the June 2010 IEP does not reflect, any
discussion by the IEP team as to the specific location at which Student would receive

educational services. Father consented to the IEP.

DISTRICT STOPS PROVIDING SERVICES AT MOTHER'S HOME

10. At District’s direction, Triplett delivered educational services at the start of
the 2010-11 school year to Student at Mother’'s home in accordance with Student’s June

2010 IEP.

11.  Salvemini, who testified at hearing, became Principal at Carlson in 2007.
Salvemini has a bachelor’s degree in special education and psychology, and a master’s
degree in educational administration. He is credentialed in learning handicapped, social

studies, and administration.

12. Salvemini first learned from Triplett during the summer of 2010 that
District had been providing educational services to Student at Mother’'s home. As a
result, Salvemini reviewed Student’s current and prior IEPs, including the Settlement

Agreement. Salvemini learned from his review that Student's IEPs prior to the June 2009
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IEP identified Mother's home as the location for educational instruction.* He did not
know whether this arrangement was a carry-over from the Settlement Agreement or

based upon some other reason.

13.  Salvemini concluded that based upon the language of Student’s June 2009
and June 2010 IEPs District was only authorized to provide Carlson home/hospital
educational services to Student at Father's home or some other location within District
boundaries. Other than a consultation with District’s due process department in the fall
of 2010, Salvemini did not receive advice or guidance on the issue from anyone else
from the District. He was not aware of any written District policies prohibiting District

from delivering educational services to students outside of District boundaries.

14.  During the fall of 2010, Salvemini informed Parents that District would
provide educational services to Student only within District boundaries, providing that
Parents insured that they arranged for a responsible adult to be present at all times. In
deciding to withdraw delivery of educational services from Mother's home, Salvemini
relied solely upon the express language of Student’s June 2009 and June 2010 IEPs,
which identified Student's home address as Father's address. He did not offer to hold an
IEP team meeting to discuss changing the location of services. Instead, he informally
attempted to designate alternative locations with Parents, including a local library or at
Father's retail bicycle shop. Salvemini did not offer to provide any additional adult
assistance for Student’s needs at his proposed locations. He also did not offer to provide
services at Student’s school of residence in a dedicated classroom with an adult aide,

such as a school nurse.

“The parties did not offer Student's IEPs prior to the June 2009 IEP as evidence.

The Settlement Agreement, June 2009 and June 2009 IEPs were admitted as evidence.
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15.  Parents disagreed with the alternatives offered by Salvemini. Father’s
home was not a suitable placement for Student’s educational needs for several reasons.
Carlson required that a supervising adult be present during the delivery of instruction;
Father worked outside of the home in the afternoon and early evenings and could not
be present. Mother could not be present at Father's home to supervise Student three to
four hours a day for personal reasons, including the need to be home to care for her
other children. Additionally, Parents could not afford to hire a part-time adult aide to
assist Student during instruction, the Westside Regional Center could not provide any
aide assistance but for short periods of parental respite, and Parents had no relatives in

the area who were available to provide supervision.

16.  Additionally, neither a public library nor Father's retail store, as offered by
Salvemini, were suitable or practical locations for four hours of educational instruction,
particularly based upon Student’'s medical and physical needs. Student required
frequent bathroom visits, with adult supervision and assistance. She did not function
well with noise and distractions. She was at significant risk immunologically in public
areas. She was not safe working with adults who had recently been around children
without appropriate sanitary precautions. While short field trips to public locations with
adult supervision would be manageable, delivery of educational services on a regular
basis in public areas such as those proposed by Salvemini would not be an appropriate

educational setting for Student.

17.  OnJanuary 28, 2011, Salvemini sent a letter to Parents, in which he advised
Parents that District was “not authorized to provide services for students who live
outside of the District boundaries, nor are we authorized to allow our teacher to provide
instructional services outside of the LAUSD boundaries.” The letter notified Parents that,

effective February 7, 2011, District would deliver educational services to Student’s "home
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address, a location within the boundaries of LAUSD, and the home where [Student]

resides.”

18.  Salvemini did not offer Parents the opportunity to participate in an IEP
team meeting to discuss Student'’s specific placement at any time after he sent the
January 28, 2011 letter. Salvemini did not believe an IEP team meeting was required
because District continued to offer the home/hospital educational instruction at the
address identified on Student’s IEP as her “home address.” Additionally, Salvemini did
not consider his decision to terminate educational services at Mother’'s home as a
change in placement from Student’s IEP. Consequently, Salvemini did not believe

convening an IEP team meeting was necessary under IDEA.

19.  Salvemini instructed Triplett to stop delivering educational services to
Student at Mother's home effective February 7, 2011, which she did. District continued
to offer Student educational services within District boundaries, including at Father's
home, a local library, or Father's business. Student received no educational services from

District after February 7, 2011.

LEGAL CONCLUSIONS

1. As the petitioning party, Student has the burden of proof on all issues.

(See Schaffer v. Weast (2005) 546 U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].)

2. In Issue One, Student contends that, as the responsible local educational
agency (LEA), District had the duty under IDEA to deliver home-based educational
services to her in an appropriate setting, such as her Mother's home, even if the setting
was physically located outside District's boundaries. In Issue Two, she contends that,
when Salvemini decided to terminate services at Mother's home in January 2011, District

did not offer an appropriate placement with adult supervision within District boundaries
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based upon Student’s unique needs. In support of both issues, Student contends that,
although she resided within the District’'s boundaries with Father, she received day care
services at Mother's home, which was outside District's boundaries. She contends that
District had historically delivered Carlson services to Student at Mother's home, and
that, based upon Student’s unique needs and in comparison to the alternatives offered
by District, Mother's home was the most appropriate location for Student to receive
educational services with adult supervision during the 2010-11 school year. As a result
of the above, Student contends that on and after February 7, 2011, District denied her a
FAPE.

3. District contends that its obligation under IDEA was to provide educational
services to Student within District's boundaries, and that IDEA does not require District
to deliver services to Student outside of District boundaries for Student’s convenience.
District further contends that, because the June 2010 IEP identified her residence as
Father's address, District was obligated to provide home-based services at Father’s
home or somewhere within District boundaries. District also contends that it did not
deny Student a FAPE on and after February 7, 2011 because it offered to provide
Student with the educational services set forth in her June 2010 IEP within District's

boundaries, which Father rejected.

4. A child with a disability has the right to a FAPE under the IDEA. (20 US.C. §
1412(a)(1)(A); Ed. Code, §§ 56000, 56026.) FAPE means special education and related
services that are available to the student at no cost to the parent or guardian, that meet
the state educational standards, and that conform to the student’s IEP. (20 U.S.C. §
1401(9); Ed. Code, § 56031; Cal. Code Regs,, tit. 5, § 3001, subd. (0).) Students who are

eligible to receive special education instruction and related services under IDEA shall

Accessibility modified document



receive that instruction and those services at no cost to his or her parents or, as

appropriate, to him or her. (Cal. Ed. Code § 56040.)

5. An IEP is a written document detailing, in relevant part: the student’s
current levels of academic and functional performance, a statement of measurable
academic and functional goals; a description of the manner in which goals will be
measured; a statement of the special education and related services that are to be
provided to the student and the date they are to begin, and the anticipated frequency,
location, and the duration of those services; an explanation of the extent to which the
child will not participate with nondisabled children in a regular class or other activities;
and a statement of any accommodations that are necessary to measure the academic
achievement and functional performance of the child on State and district-wide
assessments. (20 U.S.C. § 1414(d); Ed. Code, § 56345, subd. (a).) When developing an IEP,
the IEP team must consider the child’s strengths, the parent’'s concerns, the results of
recent assessments, and the academic, developmental and functional needs of the child.

(Ed. Code, § 56341.1, subd. (a).)

6. In Board of Education of the Hendrick Hudson Central School District, et al.
v. Rowley (1982) 458 U.S. 176, 201 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowl/ey), the
Supreme Court held that “the 'basic floor of opportunity’ provided by the [IDEA] consists
of access to specialized instruction and related services which are individually designed
to provide educational benefit to” a child with special needs. The FAPE requirement of
the IDEA is met when a child receives access to an education that is reasonably
calculated to confer some educational benefit upon the child. (Zd. at pp. 200, 203-204.)
Rowley interpreted the FAPE requirement as being met when a child receives access to
an education that is reasonably calculated to “confer some educational benefit” upon

the child. (/d. at pp. 200, 203-204, 207.)

10
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7. Where special education services are required under IDEA for students
between the ages of 18 and 22 years, the last district of residence in effect prior to
Student'’s attaining the age of majority shall become and remain as the LEA, as long as
and until the parent or parents relocate to a new district residence. (Cal. Ed. Code §

56041(a).)

8. A specific educational placement means that unique combination of
facilities, personnel, location or equipment necessary to provide instructional services to
an individual with exceptional needs, as specified in the student’s IEP, in any one or a
combination of public, private, home and hospital, or residential settings. (Cal. Code
Regs., tit.5, § 3042.) The continuum of program options includes, but is not limited to:
regular education; resource specialist programs; designated instruction and services;
special classes; nonpublic, nonsectarian schools; state special schools; specially designed
instruction in settings other than classrooms; itinerant instruction in settings other than
classrooms; and instruction using telecommunication instruction in the home or

instructions in hospitals or institutions. (Ed. Code, § 56361.)

0. The LEA is responsible for providing a FAPE to disabled children residing
within the district even under unique circumstances where they receive their FAPE in a
placement outside the district. (See, Union School District v. Smith (9th Cir. 1994) 15 F.3d
1519, 1524-1525; Taylor v. Honig (9th Cir. 1990) 910 F.2d 627 (requiring a school district
to pay for a disabled child's placement in a residential program outside the district); Ojar
Unified School District v. Jackson (9th Cir. 1993) 4 F.3d 1467 (requiring District to pay for
disabled student to reside with grandparent outside of the district while attending an

out of district placement).

11
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10.  Inreaching a decision, the ALJ may take official notice, either before or
after submission of the case for decision, of any fact that may be judicially noticed by

California courts. (Cal. Admin. Proc. Act, § 11515.)

ANALYSIS OF ISSUE ONE — EDUCATION SERVICES OUTSIDE DISTRICT BOUNDARIES

11.  Student’s June 2010 IEP governed her educational program, including the
location of services, for the 2010-11 school year. The parties do not contend that the
June 2010 IEP did not offer a FAPE. Instead, they disagree as to whether, under the IDEA,

District had no legal duty to continue providing services outside District boundaries.

12.  Here, the evidence demonstrated that the June 2010 IEP team
contemplated that District would be providing Student's services in Mother's home,
despite the ambiguity contained in the IEP about the specific location for delivery of
educational services. Specifically, the June 2010 IEP stated that "“instruction [would be]
provided at home setting,” without including language stating exactly the home setting
where District intended to deliver the services. However, District had developed a
practice of delivering Student’s educational services at Mother's home, and the evidence
showed that the IEP team had actual knowledge of District’'s past practices. Specifically,
at least three of the four members of the June 2010 IEP team, Triplett, Borisowa, and
Father, knew that Student had been receiving educational services at Mother’'s home
during the 2009-10 school year pursuant to her June 2009 IEP. At least some of these
members also knew that Mother's home was the only place in which District had
provided services since at least October 2005, despite Mother’s out-of-District address.
Yet, District team members included no language in the June 2010 IEP, nor advised
Father at the IEP meeting, that District would be providing services at a location other
than Mother's home. Most importantly, Triplett, pursuant to District’s instructions,

implemented the June 2010 IEP by actually delivering services at Mother's home. Not

12
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once did Triplett provide any services at Father's home, despite language in the June

2010 IEP listing Student's home address as Father's home.

13.  Given the definition of educational placement in title 5 Cal. Code of
Regulations, section 3042, and the IDEA’s FAPE requirements, a reasonable conclusion is
that the June 2010 IEP team determined Mother’s home to be the most appropriate
location in which to provide Student with educational services, notwithstanding that it
was located a few miles outside of District's boundaries. As such, District was obligated
to continue providing these services at Mother’'s home until the development of a new

IEP that stated otherwise. (Factual Findings 1 - 19; Legal Conclusions 1- 14.)

14.  Additionally, District's argument that the IDEA confers no affirmative duty
on District to deliver services to Student outside of District's boundaries is not
persuasive. First, District provided no credible authority to support its position. Second,
if one were to accept District's argument, no child eligible for special education under
the IDEA could attend a district funded non-public school or a residential care facility
located outside of the district boundaries. Although the issue of whether services could
be delivered outside of a District's boundaries was not directly raised, in Union, supra, 15
F.3d, at 1524-25, Ojaj, supra, at 4 F.3d. 1457, and Taylor, supra, at 910 F.2d 627, the
Court's holding resulted in delivery of educational services outside of the district’s
boundaries. Accordingly, absent any statutory authority to the contrary, which District
has failed to provide, one can infer that neither the IDEA, nor its California counterpart
in the Education Code, expressly prohibits placement and services outside of district
boundaries based on a student’s unique needs. Given the above factors, Student has
met her burden. District had a duty to continue implementing Student’s June 2010 IEP
by providing Student with educational services at Mother’s home. (Factual Findings 1-

19; Legal Conclusions 1- 14.)

13
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ANALYSIS OF ISSUE #2 — DENIAL OF FAPE BY FAILING TO IMPLEMENT STUDENT'S
JUNE 2010 IEP

15.  As discussed above, District had a duty to provide Student with
educational services under the IDEA at an appropriate location, which in accordance
with her June 2010 IEP was at Mother’'s home for the 2010-11 school year. However, on
February 7, 2011, District violated IDEA by unilaterally stopping the delivery of
educational services under Student’s June 2010 IEP when Salvemini ordered Triplett to
stop providing Student with educational services at Mother's home. Despite Father's
objections, District did not offer Student appropriate accommodations with adult
supervision within District boundaries, such as a dedicated classroom with a qualified
supervising adult, school nurse or trained aide. Instead, Salvemini conditioned the
delivery of services by demanding that they be delivered within District boundaries, and
then offered Parents unsuitable locations within District boundaries to deliver services.
Specifically, Salvemini suggested that services be provided in a public library or in
Father's bicycle shop, both of which lacked the requisite sanitary environment to
accommodate Student, given her suppressed immune system. Even Triplett credibly
confirmed that the alternatives offered by Salvemini were not suitable educational

environments given Student’s unique needs.

16.  When Salvemini unilaterally decided to stop sending Triplett to Mother's
home to deliver Student’s educational services, District violated its duty of providing
Student with educational services, even though the delivery of these services were
outside of District boundaries. By failing to implement Student’s June 2010 IEP from and
after February 7, 2011, District deprived Student of any educational benefit whatsoever.
As such, Student has met her burden of establishing that District denied Student a FAPE

on and after February 7, 2011. (Factual Findings 1 - 19; Legal Conclusions 1 - 16.)

14
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ANALYSIS OF ISSUE 3 — MEANINGFUL PARTICIPATION

17.  Student contends that District denied Student a FAPE because District
significantly impeded Father's opportunity to meaningfully participate in Student'’s
educational program when it failed to hold an IEP team meeting before it stopped

providing educational services to Student at Mother’'s home.

18.  District contends that an interim IEP meeting was not required under IDEA
because District did not change Student’s educational program. In addition, District
contends that it continued at all times to provide all of the educational services called
for in Student’s June 2010 IEP at a location within the District boundaries. District further
contends that Father never asked for an IEP in order to review placement, and that
Father rejected District’s offer of continued educational services within District
boundaries. Finally, District contends that, for the above reasons, it did not deny Student

a FAPE.

19.  An LEA must initiate and conduct IEP meetings for the purposes of
developing, reviewing, and revising the IEP. (Ed. Code § 56340; 34 C.F.R. § 300.323(c)
(2006)°.)

20.  The parents of a child with a disability must be afforded an opportunity to
participate in IEP team meetings. (34 C.F.R. § 300.501(a) & (b); Ed. Code, §§ 56500.4,
56341, subd. (b), 56341.5, subds. (a) & (b).) "Among the most important procedural
safeguards are those that protect the parents’ right to be involved in the development
of their child’s educational plan.” (Amanda J. ex rel. Annette J. v. Clark County School

Dist. (9th Cir. 2001) 267 F.3d 877, 882.) A parent has meaningfully participated in the

>All subsequent references to the Code of Federal Regulations are to the 2006

edition.

15
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development of an IEP when he or she is informed of the child’s problems, attends the
IEP meeting, expresses disagreement regarding the IEP team’s conclusions, and requests
revisions in the IEP. (N.L. v. Knox County Schools (6th Cir. 2003) 315 F.3d 688, 693;
Fuhrmann v. East Hanover Bd. of Educ, supra, 993 F.2d at 1036 [parent who has an
opportunity to discuss a proposed IEP and whose concerns are considered by the IEP

team has participated in the IEP process in a meaningful way].)

21. A procedural violation constitutes a denial of FAPE if it impeded the child's
right to a FAPE, significantly impeded the parent’s opportunity to participate in the
decision making process regarding the provision of a FAPE to the child, or caused a
deprivation of educational benefits. (20 U.S.C. § 1415(f)(3)(E); Ed. Code, § 56505, subd. (f);
see also, W.G. v. Board of Trustees of Target Range Sch. Dist. No. 23 (9th Cir. 1992) 960
F.2d 1479, 1483-1484.) If a procedural violation is found to have significantly impeded
the parents’ opportunity to participate in the IEP process, the analysis does not include
consideration of whether the student ultimately received a FAPE, but instead focuses on
the remedy available to the parents. (Amanda J. ex rel. Annette J. v. Clark County School
Dist. ,supra, 267 F.3d at pp. 892-895 [school’s failure to timely provide parents with
assessment results indicating a suspicion of autism significantly impeded parents right
to participate in the IEP process, resulting in compensatory education award]; 7arget
Range, supra, 960 F.2d at pp. 1485-1487 [when parent participation was limited by
district’s pre-formulated placement decision, parents were awarded reimbursement for

private school tuition during time when no procedurally proper IEP was held].)

22.  Here, as discussed above in connection with Issues 1 and 2, after the IEP
team signed the June 2010 IEP and after it was implemented by delivering Student’s
educational services at Mother’'s home, Salvemini unilaterally and without legal

justification instructed Triplett to stop providing services to Student unless she received

16
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them within District boundaries. As discussed below, Salvemini’s directive was an
impermissible change to Student’s June 2010 IEP that required the input of Student's

entire IEP team, and Father’s consent, before implementation.

23.  Salvemini called Parents beginning in the summer of 2010 informing them
that he did not agree that District should continue providing a teacher for Student at
Mother's home located outside of District boundaries. Over the next few months,
Parents and Salvemini informally discussed District's proposed locations, including
Father's home, a local library or Father's bicycle shop. None of the offered options were
suitable for Student’s unique needs. Nevertheless, on January 28, 2011, Salvemini
notified Parents in writing of his intent to cease the delivery of instructional services to
Student, without first calling an IEP team meeting to discuss alternative locations.
Particularly because Salvemini knew that Parents disagreed with his decision, Salvemini’s
informal communications with Parents were no substitute for holding an IEP team

meeting to discuss District’'s proposed change to Student’s IEP as required by IDEA.

24.  When on February 7, 2011, Triplett stopped providing educational services
to Student at Mother's home upon Salvemini’s directive, District changed Student’s IEP
without convening an IEP team meeting at which input from Student’s Father and other
IEP team members could be considered. Therefore, Student has met her burden of
establishing that District procedurally violated IDEA by significantly denying Father a
meaningful opportunity to participate in the decision-making process regarding

Student’s educational program. (Factual Findings 1 - 19; Legal Conclusions 1 - 24.)

REMEDY

25.  Student contends that because District violated IDEA by denying Father a
meaningful opportunity to participate in the decision-making process, and because it

denied her a FAPE which resulted in a loss of educational benefit, Student should receive

17
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the amount of educational services that she missed from and after February 7, 2011. She

also contends that Mother’'s home is the appropriate location to receive those services.

26.  District contends that it did not deny Student a FAPE, that it continued to
offer Student educational services within the District boundaries which Father refused,

and therefore it does not owe Student compensatory damages.

27.  The prevailing party in special education due process hearings is entitled
to “such relief as the court deems appropriate.” (20 U.S.C. § 1415(i)(2)(C)(iii); 34 C.F.R. §
300.516(c)(3)(2006).) The United States Supreme Court has held that this authority
“confers broad discretion on the court” to grant relief that is appropriate in light of the
purpose of the IDEA. (School/ Committee of the Town of Burlington, Massachusetts v.
Department of Education (1985) 471 U.S. 359, 369 [105 S.Ct. 1996, 85 L.Ed.2d 385].) The
broad authority to grant relief extends to the administrative law judges and hearing
officers who preside at administrative special education due process proceedings.
(Forest Grove School District v. T.A. (2009) 129 S.Ct. 2484, 2494, fn. 11; 174 L.Ed.2d 168].)
The fashioning of equitable relief in IDEA cases requires a “fact-specific” analysis.
(Parents of Student W. v. Puyallup School District No. (9th Cir. 1994) 31 F.3d. 1489,
1497.)

28.  School districts may be ordered to provide compensatory education or
additional services to a student who has been denied a free appropriate public
education. (Student W. v. Puyallup School District supra, 31 F.3d at p. 1496.) The conduct
of both parties must be reviewed and considered to determine whether relief is
appropriate. (/d) Equitable remedies exist that courts may employ to craft “appropriate
relief” for a party. An award of compensatory education need not provide a “"day-for-day

compensation.” (/d. at p. 1497.) The award must be “reasonably calculated to provide

18
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the educational benefits that likely would have accrued from special education services

the school district should have supplied in the first place.” (/b/d.)

29.  Here, District stopped providing any educational services to Student
beginning on February 7, 2011. Student’s June 2010 IEP provided for 1260 minutes per
week, or 4.2 hours per school day of home-based educational services. As of the time of
this Decision, Student has missed approximately eleven school weeks of home-based
educational services. As such, Student is entitled to compensatory education sufficient
to provide her with the educational instruction called for in her IEP that she missed as a
result of District’s violation of IDEA and denial of FAPE. Specifically, Student is entitled to
educational instruction 1) at Mother’'s home, and 2) consisting of 4.2 hours per day for
each school day identified on District's School Calendar for the school year 2010-11 that
District failed to deliver services to Student, beginning on February 7, 2011, and
continuing to the date on which District resumes educational services. (Factual Findings

1- 19 Legal Conclusions 1 - 29.)

ORDER

1. District shall deliver educational services to Student at Mother's home on
each scheduled day of school, as provided for in District's school calendar for the school
year 2010-11, until Student’s June 2010 IEP is superseded. Mother's home shall be stay

put in the event of any future dispute over the location of educational services.

2. District shall provide Student with a compensatory educational instruction
consisting of 4.2 hours per day, or 1260 minutes per week, for each school day identified
on District's School Calendar for the school year 2010-11 that District failed to deliver
services to Student, from February 7, 2011 to the date on which District resumes

educational services. Student may access each of the hours of compensatory education
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provided for in this Order at any time mutually convenient to Student and District up to

and including Student’s 23rd birthday, unless the hours are exhausted before that date.

PREVAILING PARTY

Education Code section 56507, subdivision (d), requires that this Decision indicate
the extent to which each party prevailed on each issue heard and decided in this due

process matter. Student prevailed on all issues.

RIGHT TO APPEAL THIS DECISION

This is a final administrative decision, and all parties are bound by it. Pursuant to
Education Code section 56506, subdivision (k), any party may appeal this Decision to a

court of competent jurisdiction within ninety days of receipt.

Dated: April 27, 2011

ADRIENNE L. KRIKORIAN

Administrative Law Judge

Office of Administrative Hearings
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