BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of the Appeal of:
CLAIMANT
Vvs.
CENTRAL VALLEY REGIONAL CENTER, Service Agency
Agency Case No. CS0012670

OAH No. 2024020585

DECISION

Hearing Officer Coren D. Wong, Administrative Law Judge, Office of
Administrative Hearings, State of California, heard this matter by videoconference on

April 17 and May 8, 2024, from Sacramento, California.

This matter was consolidated for hearing with the appeal in OAH Case No.
2024020586. A separate Decision addressing that appeal will be prepared pursuant to

California Code of Regulations, title 1, section 1016, subdivision (d).

Sandra Saavedra, Assistant Director of Legal Services, and Jacqui Molinet, Fair
Hearing & Appeals Specialist, represented Central Valley Regional Center (CVRC), the

service agency.



Claimant’s parents represented him.

Evidence was received, the record closed, and the matter submitted for decision

on May 8, 2024.

ISSUE

Is CVRC required to fund claimant’s request for three sessions per week of

DIR/Floortime therapy?

FACTUAL FINDINGS

Background

1. Claimant began receiving regional center services under the California
Early Intervention Services Act (Gov. Code, § 95000) at 20 months of age due to
physical and communication delays. He received speech therapy, behavioral services,

and attended class/group.

2. Claimant lived with his parents and 22-year-old half-sister in Fresno,
California. Mother received prenatal care during pregnancy, and her pregnancy was
not considered high risk. She remained drug- and alcohol-free throughout her

pregnancy, which was uncomplicated.

3. Claimant was born at 37 weeks gestation. There were no complications at
birth. His birthweight was 5 pounds, 9 ounces, and he was 14 % inches long. He and

Mother stayed in the hospital for two days.



4, Claimant was referred for evaluation to determine eligibility for
continued regional center services under the Lanterman Developmental Disabilities
Services Act (Gov. Code, § 4500 et seq, Lanterman Act.) at 34 months of age. Parents
were concerned with possible speech delay and Autism Spectrum Disorder (ASD). They
requested an assessment for cognitive and adaptive functioning and to confirm or rule

out ASD.

5. Jessica Jones Steed, Psy.D., a staff psychologist in CVRC's Intake and
Clinical Services Unit, performed claimant’s psychological evaluation on November 18,
2019. She obtained and reviewed records, interviewed Parents, and observed and
interacted with claimant. During her observations and interactions with claimant, she
administered The Beery-Buktenica Developmental Test of Visual-Motor Integration,
Sixth Edition (Beery VMI), Ages 2 through 7 (Short Form) (attempted), Wechsler
Preschool and Primary Scale of Intelligence, Fourth Edition, (WPPSI-1V), Ages 2:6
through 3:11, Adaptive Behavior Assessment System, Third Edition (ABAS-3),
Parent/Primary Caregiver Form Ages 0-5, Gilliam Autism Rating Scale-Third Edition
(GARS-3), and Autism Diagnostic Observation Schedule, Second Edition (ADOS-2),
Module 1.

6. Dr. Jones Steed summarized claimant’s psychological evaluation as

follows:

Behavioral observations, test results, reports by [claimant’s]
parents[,] and information from the CVRC file were used to
determine whether [claimant] meets the diagnostic criteria
for Autism Spectrum Disorder, according to the Diagnostic
Statistical Manual of Mental Disorders, Fifth Edition (DSM-
5). In order to meet the diagnostic criteria for Autism
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Spectrum Disorder, categories A through E must be met,
with three deficits in social communication and social
interaction across multiple contexts, and at least two
restricted, repetitive patterns of behavior, interests, or
activity. [Claimant] has met each of the above listed criteria,
indicating that a diagnosis of Autism Spectrum Disorder,
with accompanying language impairment is appropriate at
this time. Throughout the evaluation, [claimant] exhibited
behaviors consistent with a diagnosis of Autism Spectrum
Disorder, such as deficits in social interaction, lack of verbal
and nonverbal communication, poor behavior regulation,
and lack of imaginative/age-appropriate play. Additionally,
this is supported by his score of 93 on the GARS-3,
Comparison Score of 9 on the ADOS-2, as well as behavior
reported by his parents and via observation during the
evaluation. He has reduced vocabulary, limited sentence
structure capabilities, and overall impairments in expressive
and receptive communication abilities. Given [claimant’s]
significant language delays and behavioral difficulties, it is
possible that his symptoms may appear more severe at

times.

7. Dr. Jones Steed’s formally diagnosed claimant with “Autism Spectrum
Disorder, requiring substantial support, with accompanying language impairment.” She
recommended: (1) CVRC's multidisciplinary eligibility team meet to determine
claimant’s eligibility for regional center services under the Lanterman Act; (2)
continuous monitoring of claimant’s education to ensure he receives appropriate and
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necessary services and supports; (3) follow-up with speech and language therapy; and

(4) behavioral services.

8. CVRC's multidisciplinary eligibility team met shortly after Dr. Jones
Steed’s psychological evaluation. It determined claimant was eligible for continued
regional center services under the Lanterman Act based on his diagnosis of ASD. He

has been receiving services ever since.

9. Claimant’s current Individual Program Plan (IPP) was developed January
19, 2024, just before his seventh birthday. The planning team included his parents,

Tiara Battle, his CVRC service coordinator, and himself.

10.  Claimant lives at home with his parents, three-year-old sister, and one-
year-old brother in Fresno. His older half-sister moved out of the family home.
Claimant’s younger sister also receives regional center services based on her diagnosis

of ASD.

11.  Claimant throws toys and other belongings on the floor when upset. He
engages in visual stimming — a self-soothing technique to manage strong emotions —
by looking at items out of the corner of his eye as he moves them across his field of
vision. He echoes words he hears and becomes visually preoccupied with objects.
Sensory seeking behaviors include rubbing against furniture, rubbing his nose against

objects and his parents, and walking on the tips of his toes.

12.  Claimant has difficulty transitioning between tasks, especially from one
he finds enjoyable to another he does not. When upset, he bites, hits and squeezes
others, spits, kicks, screams, picks at scabs, refuses to stand up, throws things, tears up
books, writes on walls, and elopes. Parents keep all doors locked to prevent claimant
from getting out of the house unknowingly.
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13.  Claimant is verbal and can communicate his wants and needs, although it
is sometimes difficult for him to provide details. He will initiate conversation if he
needs something, otherwise others need to initiate a conversation with him. He uses
the bathroom on his own, feeds himself, and dresses himself, although he may put
clothes on backwards. He bathes himself and brushes his teeth, although Mother

checks to make sure he did so properly afterward. Claimant tries to comb his hair.

14.  Parents homeschool claimant. He enjoys arts and crafts, reading books,
science, playing with Legos, and playing outside. However, his biggest fascination is

with insects, and he loves learning about them.

15.  Claimant has private health insurance through Cigna and has been
“institutionally deemed” eligible for Medi-Cal benefits, a method of determining
eligibility based on the recipient’s personal income and resources, and without
consideration of Parents’. CVRC funds case management services, a dental
desensitization clinic, respite services, swim lessons, and dance classes. It recently
purchased an electric toothbrush. Parents self-fund DIR/Floortime Therapy three times

a week.

16.  Claimant’s long-term goals include becoming a part of his community,
more social, and as independent as possible. More immediate goals include increasing
his vocabulary, being able to play and socialize with others, learning about insects,
continuing to live and have fun with his family in a safe and stable home, and

controlling how he treats others when upset.
Mother’s Testimony

17.  Mother testified on behalf of herself and Father. They have three children

together. The oldest and youngest children are boys, and the middle is a girl. The first
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two children have ASD and receive regional center services. Mother believes the

youngest is starting to show signs of developmental delays.

18.  Father earned his bachelor’s degree from Fresno State University. Mother
started her higher education at Fresno City College and then transferred to Fresno
Pacific University, where she earned her bachelor's and master’s degrees. She is
licensed with the California Board of Registered Nursing as a public health nurse and a

registered nurse. She was previously licensed as a nurse practitioner.

19.  Father works as a director for LifeNet Health, a non-profit agency
involved in organ transplants. He works full time from home. Mother works at a
medical center as a registered nurse. She previously worked as a nurse practitioner,
but she switched jobs when she and Father decided to homeschool claimant and she
learned she could earn a pay differential by working nights and weekends. Mother
allowed her nurse practitioner license to go inactive because she was not using it and
it did not make sense to continue paying the licensing fees and for continuing

education.

20.  Parents became concerned with claimant’'s development when he was
about 18 months of age because he had a flat affect, made limited eye contact, had
speech issues, and showed no interest in those around him. They noticed he was not
laughing or showing other signs of enjoyment or pleasure. He lined things up but did
not play with them. He was hyper-focused or obsessed with specific items, such as

wheels and flashing lights on toy cars.

21. Mother found raising a child with ASD "mentally and emotionally
draining.” She frequently discussed with Father whether she would ever be able to

hold claimant without causing him so much emotional distress. She wondered whether



claimant wanted her, or if he only tolerated her out of necessity. Mother regretted
having a child if she was never going to be able to hold him and he was never going
to form an emotional bond with her. Finding a way to build an emotional relationship

with claimant “became an addiction” for her.

22.  Mother was "“ecstatic” when claimant’s pediatrician referred him for
Applied Behavioral Analysis (ABA). She thought “it was the answer to all my prayers.”
She had some familiarity with ABA because she had worked as an ABA provider for a
short time prior to becoming a nurse. Nonetheless, she researched ABA ad nauseam

"o

because she "need[ed] to buy in to the program.” "As a good mother, [she] felt [she]

had to exhaust [herself].”

23.  Mother initially found ABA to be wonderful. ABA is a behavioral-based
treatment program for ASD. The program is designed to modify behavior by
reinforcing positive behaviors and ignoring, but not punishing, negative ones. This is
accomplished by breaking down basic and complex skills into small steps. Each step is
learned through repetition. Upon mastery of one step, the subject moves to the next
until all are completed and the skill is learned. Mother credited ABA with teaching her

how to teach claimant.

24.  One lesson Mother taught claimant required him to sort different food
items based on various physical characteristics. She randomly handed him an almond,
peanut, or M&M to sort into one of three piles based on size. He was required to
repeat this task five times a day, five days a week, and with 80 percent accuracy before

moving to the next step.

25.  The next step added another type of nut and required claimant to sort

the items based on size. After performing the step five times a day, five days a week,



and with 80 percent accuracy, he moved to the next. The following steps required him
to sort based on other physical characteristics, such as color until the skill being taught

was learned.

26.  Eventually, Mother found ABA to be very task-oriented with no
spontaneity and extremely rigid. It discouraged independent thought and
spontaneous play. For instance, claimant was sorting a whale when he spontaneously
moved it in a swimming motion. Mother was thrilled with his spontaneous play.
However, the therapist made him start over because he did not immediately sort the

whale into the appropriate pile.

27.  Mother discovered claimant could do anything with enough repetition.
He did not appear to be happy or have fun during ABA sessions. She compared ABA to
“training a dog.” It did not address claimant'’s social and emotional needs. For
example, ABA did not teach him the skills required to build a relationship and engage

with Parents as a neurotypical little boy would.

28.  Once, Mother was home alone with claimant when her father had a
medical emergency. She ran to the next-door neighbor to ask if she could watch
claimant while Mother attended to her father. The neighbor was hesitant because she
did not know Mother very well, she did not know claimant, and he did not know her.
Mother assured the neighbor it would be okay and asked her to just sit nearby
claimant while he played to make sure he was okay. When mother returned, claimant
was playing with the same toys in the same area as when she left. He showed no

indication of having been aware of Mother’s absence.

29.  ABA was also very disruptive for the family. The sessions were four hours

in length and scheduled for Monday through Friday. However, if claimant missed a



session, he was required to make it up on Saturday because “repetition is key.” The
parents used to have extended family over for meals multiple times during the week,

but that stopped because it interfered with the ABA sessions.

30. Additionally, people were constantly going in and out of the home
because multiple therapists covered each session. Mother was told multiple therapists
were necessary because four hours was too long for just one. She found this
explanation particularly off-putting because claimant — a three-year-old — was

expected to participate for the entirety of each session.

31.  Mother began thinking ABA had its limitations when claimant was about
four and a half years old. ABA was “very scripted,” and Mother did not want claimant
to be so rigid. For instance, she wanted him to understand the purpose of his birthday
cake with candles on it, people singing “Happy Birthday” to him, and him making a
wish and blowing out the candles was to celebrate him on his birthday, rather than

them just steps to be followed before eating a piece of cake.

32.  Mother recalled that one of her child development professors at Fresno
City College seemed knowledgeable about ASD. She combed through old class notes
and found Kristine Gose’s name. Mother reached out to Ms. Gose for treatment
recommendations for claimant. Ms. Gose recommended Mother consider the
Developmental Individual Difference Relationship Treatment/Floortime treatment

model (DIR/Floortime).

33. DIR is a comprehensive treatment that focuses on creating the strong
foundation necessary for developing social, emotional, and intellectual abilities.
Floortime is a technique for implementing DIR that is based on play. A parent,

professional, or other trusted adult joins the child in whatever the child is playing with
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to deepen the engagement, facilitate joint attention, maintain the interaction, expand
upon the complexity of the skill, and form symbolic capacities. The interaction may be
adjusted to fit the child’s specific needs, preferences, or interests. As the child develops
more complex skills, the adult uses techniques to further grow the child’'s emotions,
ideas, and ability to think by replicating discussions and interactions that occur in daily

interactions at home and in the community.

34.  DIR/Floortime views the child holistically and as a unique individual.
While ABA and other behavioral treatment models provide little or no consideration of
the child’s internal mental states, DIR/Floortime encourages reciprocal communication
between the adult and child during purposeful activities, so the child connects his
behavior to intention rather than learning by rote and reinforcement. The child’s
natural emotions and interests are critical to DIR/Floortime because research has
shown they are essential for creating learning opportunities that allow different parts
of the mind and brain to work together to create increasingly higher levels of social,

emotional, and intellectual abilities.

35. DIR is based on three principles: (1) development; (2) individual
differences; and (3) relationships. The development principle is that every child must
develop skills in: (1) self-regulation and interest in the world; (2) engaging and relating;
(3) purposeful two-way communication; (4) complex communication and shared
problem-solving; (5) using symbols and creating emotional ideas; and (6) logical
thinking and building bridges between ideas. Such skills are essential to learning the
higher emotional, social, and intellectual skills of: (1) multiple perspectives; (2) gray
area thinking; and (3) reflective thinking and an internal standard of self. These higher
emotional, social, and intellectual skills are critical to forming healthy, mature

relationships.
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36. The individual differences principle is that every child has biological
differences unique to him. Each is unique in the way he understands and reacts to
environmental sensations, such as what he sees, hears, touches, tastes, smells, and
experiences. Additionally, everyone responds differently to internal sensations, such as

hunger, fatigue, discomfort, and pain.

37.  Finally, the relationships principle is based on the concept that a child
learns social emotional skills from the adults to whom he is the closest. These adults
are the foundation of social emotional skills until the child starts school. As the child
develops a social emotional skill, he looks for new meaningful relationships with other

people such as his teachers and peers to continue developing those skills.

38.  Parents self-referred claimant to Touchstone Family Development Center
(TEDC) in Fresno for DIR/Floortime treatment. He initially started treatment prior to
March 2020 but had to take a break from March 2020 until July 2021 due to the
COVID-19 pandemic. Parents participate equally in DIR/Floortime. Maternal

Grandmother also participates.

39. On September 2, 2021, TFDC administered a Functional Emotional
Assessment Scale (FEAS) to create a "baseline” for claimant’s abilities and measure his
progress in skill development. After, the person providing the assessment wrote the

following summary and recommendations at the conclusion of the FEAS:

[Claimant] is regulated in play and can generate ideas when
he has time with objects, ideas and when joined by others
without words. During the FEAS video, he initiated (opened)
very few circles of communication with his adult play

partner. He accepted Mom's ideas and then continued with
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his play. He would occasionally smile. He seemed the most

regulated in isolated play.

He tries to solve problems on his own, fixing/placing parts
on toys and he allows parent help. He is flexible to join into
someone else’s idea when of interest and when given
support in pacing, tone, processing time. He showed
difficulty in interpreting cues of others and was vulnerable
to stress when not given time for him to process the idea

and respond with an idea of his own.

Based on these findings, it is recommended that [claimant]
receive DIR/Floortime Intervention to improve his and his
caregiver’s [functional emotional developmental capacities
(FEDCs)] in sensory and symbolic play. Progress will be
measured by seeing increase of the following goals up to
75% of the time — or 3 out of 4 attempts of any of the goals.
Intervention support should include, but not be limited to

the following goals:

e Child will sustain shared attention with parent in sensorimotor interactive
play using child’s preferred sensory motor modalities such as movement,

touching, looking, listening

e Child will regulate multiple sensory systems to sustain shared attention

independently

e Child will increase shared attention by opening/initiating 5-10 circles of
communication with others spontaneously
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Child will increase sustained engagement by increasing and building upon

ideas and circles of communications with others spontaneously

Child will interact reciprocally and spontaneously, using 10+ circles of

communication

Child will express communicative intent through consistent gestures, affect

and words to get what is desired and in intentional play

Child will increase body awareness and organization to initiate ideas, plan

and sequence steps for execution and adaption in the environment

Child will use symbolic ideas in play with other adults and peers — building

upon 2-3 ideas — building complexity in ideas

Parents will increase ability to read child’s cues for stress level and “tailor”

input to support regulation and increased shared attention

Parent training on providing consistent sensory support to maintain higher
levels of engagement to establish higher FEDCs, tailoring amount of speech

used, tone, pace, body position

Upon reassessment on March 13, 2024, claimant showed “the most gains

in using words, phrases, or sentences to express ideas, wishes, or intentions” and

“adding creative and novel ideas to an interaction or conversation.” He continued to

“exhibit challenges with regulation, visual-spatial processing and large spaces, motor

planning and sequencing.” Prognosis was noted as “good for marked improvement in

FEDCs for [claimant] and his parents.” It was recommended that claimant continue

DIR/Floortime services “1x week for 60-minute sessions at TFDC, and a minimum of 6
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hours per week of intentional, parent-mediated, DIR/Floortime sessions at home

and/or in the community.”

41.  Mother described claimant’s DIR/Floortime sessions as fundamental to
his success “without a shadow of a doubt.” She has seen significant improvement in his
social and emotional skills. Claimant met Thomas, a little boy with ASD, at TFDC, and
they eventually developed a close friendship. Claimant describes Thomas to others as
his “best friend” and constantly talks about him when they are not together. They

frequently have joint DIR/Floortime sessions when schedules permit.

42.  Mother introduced a video of an impromptu play session between
claimant and Thomas in TFDC's waiting room while waiting for their respective
DIR/Floortime sessions. The two were looking at a book on bugs and describing what
they saw to each other. Claimant pointed out one bug to Thomas, and Thomas shared

that he is afraid of spiders.

43.  Mother's father recently passed away. One day, she was discussing him
with claimant. Claimant sensed she was sad. He asked if she was sad, she said she was,
and he told her she gets a hug whenever she is sad. He then gave her a hug. Mother

has always told claimant he gets a hug whenever he is sad.

44.  On another occasion, claimant’'s grasshopper escaped while Mother was
driving. It landed on her face, she began “freaking out,” and he attempted to calm her

by explaining it will not bite and it was just looking for another insect to eat.

45.  Last year, claimant began developing a sense of humor. He makes jokes
and says Father's jokes “are dumb.” He recently told Father he would give Mother “a
smoochy kiss” to make Father jealous. After claimant kissed Mother, Father pretended
to be jealous, and claimant laughed.
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46.  The week prior to the last day of hearing, claimant made Mother a card
of “things mom likes to do.” He drew a coffee cup and made a check mark next to it
because she likes coffee. He drew a picture of her shopping and made a check mark
next to it because she likes shopping. He drew a picture of her hugging him and made

a check mark next to it because she likes to give hugs.

47.  The day prior to the last day of hearing, claimant checked on his sister
during baseball practice to make sure she was okay. After practice, he made her hold

his hand as they left the baseball diamond.

48.  Mother described DIR/Floortime services as “life-changing” for her as a
parent. Parents originally wanted to have several children, but after claimant was born,
Mother began to worry and become anxious over what would happen to him after

Parents passed away. She was afraid claimant would become a ward of the state.

49.  However, Mother's concerns began to resolve, and her anxiety lessen, as
the family continued to participate in DIR/Floortime sessions. The sessions have given
her the strength to have more children and the confidence in knowing claimant is

learning the skills necessary for him to continue long after Parents are gone.

50. DIR/Floortime sessions have also helped Mother form the emotional
bond with claimant she has longed for and was previously denied under ABA. She
credited DIR/Floortime sessions with helping her understand he “lives in his own

world” and teaching her how to become part of his world.

51.  Avideo of a DIR/Floortime session showed the therapist, Mother, and
claimant sitting on the ground together. The therapist was introducing a toy dinosaur
and attempting to gain claimant’s interest. Mother was trying to do the same with
other toys, but claimant was focused on the therapist and dinosaur. Claimant appeared
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to acknowledge Mother only when she tickled him, and then only by squealing in

response.

52.  Once Mother grabbed another dinosaur toy, claimant acknowledged her,
and she joined in the play session. She eventually was able to gain his interest in one
of the toys she originally attempted to use by incorporating it into what they were
planning. Mother described feeling “so overwhelmed” by claimant engaging with her
that she sat in her car after the session and cried. It was “one of the happiest moments

of [her] life.”

53.  Parents pay out-of-pocket for claimant’'s DIR/Floortime sessions. This
creates a significant demand on their finances and prohibits them from saving for an
emergency, retirement, or college for their children. The unpredictability of claimant's
ASD makes it “scary to plan vacations,” besides which there is no money for vacations

because they “choose [their] children’s care over Disneyland.”

54.  Parents have not had a “date night” since claimant was born. CVRC has
been “generous” with authorizing respite services, but it is difficult for Parents to find a
provider willing to watch two children with ASD and a baby. Mother loves her mother
and mother-in-law, and they provide a lot of support, but they are also “elderly” and
the children are "exhausting.” Additionally, Mother said it is her job to care for the

children, and it is the grandmothers’ jobs “to enjoy them.”

55.  Parents previously received a grant from Growing Resources for Autism
and Neurodevelopmental Differences (GRAND) to pay half the cost of DIR/Floortime
sessions. GRAND is a nonprofit with a mission of "helping empower autistic and
neuro-diverse individuals by improving resources and promoting inclusion throughout

the central San Joaquin Valley.” However, donations to GRAND have declined
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significantly, and GRAND did not renew the grant. Parents have been forced to reduce

the frequency of sessions.

56.  Parents asked Cigna Healthcare, their health insurance provider, to cover
the cost of DIR/Floortime sessions. Cigna Healthcare's mental health benefits are
managed by a third-party, Evernorth. Despite numerous follow-up calls to Evernorth,
Mother has been unable to receive an approval or denial of coverage. Instead,
Evernorth representatives repeatedly tell her they have all the information they need
to evaluate the claim and they are “looking into it.” Evernorth has refused to provide

anything in writing.

57.  Mother asked Ms. Battle for regional center funding for DIR/Floortime
sessions three times a week. Her request was denied. Mother timely requested a fair

hearing challenging the denial.
Maternal Grandmother’s Testimony

58. Maternal Grandmother is a retired healthcare worker. She worked as a
registered nurse for 13 years and as a nurse practitioner for 25 years. She specialized

in pediatrics and family medicine.

59.  Maternal Grandmother does not have any special education or training in
diagnosing ASD or other developmental disabilities. However, she is familiar with the
developmental milestones in babies based on her education, training, and experience,
and she knows that a baby not meeting those milestones may have a developmental
disability. When she was practicing and saw a baby who was not meeting the
developmental milestones, she referred his or her parents to the appropriate medical

specialist for evaluation.
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60.  Maternal Grandmother was retired when claimant was born, and he was
her first grandchild. Therefore, she was “always hanging around” him. She described
him as a “difficult baby” who constantly cried. The only way to calm him was to put
him in a baby jumper, a play device with a seat suspended by springs or rubber cables
affixed to a door frame or a frame that is part of the device itself. The jumper allowed

claimant to bounce by pushing off the floor with his toes.

61.  Claimant's pediatrician initially suspected a milk allergy and referred him
to a gastrointestinal specialist. At six months of age, however, Maternal Grandmother
began to suspect claimant’s issues were more developmentally based. At that age,
babies usually look at their parent during feedings, but claimant would not. He was
frequently inconsolable. Also, babies generally want to be with their parents, but
claimant did not. Claimant's sister was born when he was three and a half years old. He
stayed with Maternal Grandmother while Parents were in the hospital. He appeared

indifferent to their absence.

62. Maternal Grandmother remembered when claimant participated in ABA
services. When she would walk in the door to the family home, she typically saw him
sitting at a table working with the therapist. He would fully participate in sessions, but
he did not appear to be interested or understand their purpose. He did not distinguish
between the therapist and her, and he did not care when a family member or friend

entered or left the room.

63. Now, Maternal Grandmother participates in DIR/Floortime sessions with
claimant. She credits those sessions with teaching her how to engage with claimant
rather than “just be in his space.” When she arrives at his house and he does not

immediately greet her, she will ask rhetorically, “What am [, chopped liver?” Claimant
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then runs to greet her. When she leaves, she says, “See later, alligator.” He responds,

“After ‘while, crocodile.”

64. Maternal Grandmother is “way more hopeful [about claimant’s future]
than in the past.” She described him as more talkative and better able to express his
feelings since starting DIR/Floortime. Her late husband owned a vintage car. After his
passing, his brother drove the car into the shop. Claimant saw the car pass by and
asked if "grandpa” was in the car. Maternal Grandmother said no and explained he was
in Heaven. A few days later, claimant told her he felt his grandfather biting his arm, a

game they used to play.
Kristine Gose’s Testimony

65. Ms. Gose earned her Bachelor of Arts in movement and dance therapy
and Master of Arts in education and human development and early childhood from
California State University, Fresno. She holds a Lifetime Instructor credential in nursery
school and preschool education from the Board of Governors of the California
Community Colleges, an endorsement as an Infant-Family and Early Childhood Mental
Health Specialist and Reflective Practice Facilitator II from the California Center for
Infant-Family and Early Childhood Mental Health, and certification as a DIR/Floortime
Training Leader and Expert DIR/Floortime Provider from the International Council on

Development and Learning.

66. Ms. Gose retired from Fresno City College as a member of its tenured
faculty in the Department of Child Development. She previously taught movement
therapy classes to school-aged children with severe emotional disturbance in the

Fresno Unified School District. She has served as an Expert Level Facilitator for
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DIR/Floortime sessions at Interdisciplinary Counsel on Development and Learning in

Bethesda, Maryland, since 2010. She opened TFDC in 2018.

67.  Ms. Gose recalled Mother contacting her about treatment options for
claimant. She felt the ABA treatment model was too stressful for Mother. She recalled
Mother struggling with the decision to have a second child. Mother feared that if she
did, the child would have ASD. But she was concerned if she did not, she would be
sending claimant the message that ASD is something to fear. Ms. Gose has seen
Mother's fears subside with her participation in DIR/Floortime such that she had two

more children, one of whom also has ASD.

68.  Ms. Gose is familiar with the goals set forth in claimant’s current IPP and
identified each as being almost entirely based on developing and improving social and
emotional skills. She opined that those skills cannot be taught in the school setting
through special education services because the social skills taught in school are usually
specific to skills needed at school, such as learning to raise one’s hand, getting your
own supplies, etc. But the skills addressed in the IPP relate to emotional regulation and
personal safety. Though Ms. Gose admitted having no formal training on the ABA
model, she learned about the model through other training, and she has watched ABA
services being provided “many times over many years.” She explained that the focus of
most behavior programs, such as ABA is to create desired behavior or stop unwanted
behavior. She opined that the DIR/Floortime model is better suited for addressing

claimant’s IPP goals.
Rachel Moongate’s Testimony

69. Rachel Moongate works as an Early Intervention Specialist and

DIR/Floortime Specialist at TFDC. She holds a Bachelor of Arts in child development
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and Master of Arts in early childhood education from California State University,

Fresno.

70.  Ms. Moongate has been claimant’s therapist since October 2021. His
goals are focused on learning the social and emotional skills needed to interact with
others. His DIR/Floortime sessions are held at TFDC, at home, or in a park. One parent
or another family member participates in every session with Ms. Moongate. Sessions
sometimes include claimant’s sister or another peer. Ms. Moongate and Thomas's
therapist facilitated the relationship between the two boys, and they frequently have

joint sessions when both are available.

71.  Ms. Moongate described claimant as having “consistently showed
progress” since coming to TFDC. Initially, he would not engage with her or anyone
else. He frequently exhibited stress responses, during which he would shut down and

cut off all interactions with others.

72.  Claimant originally showed no concern for his sister’'s well-being or for
what she was doing. He would not initiate playing with her, and he did not talk to her.
They looked like “two strangers in the same room.” When they did interact, it
frequently involved screaming and taking things from each other. When claimant felt

his sister was invading her space, he shoved her away hard.

73.  Recently, claimant shared blueberries with his sister while sitting under a
table. When he felt she was getting too close to him, he gently tried to guide her
further from him. He now shows concern for her and is protective of her. He looks for
her when she walks in the room and brings her toys. When she gets too close to him,
he moves away to create distance. Claimant recently placed a sticker of an eyeball over

a sticker of an ice cream cone and said it was "eye scream.”
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74.  Ms. Moongate has also seen growth in the family unit. When claimant
first arrived, Parents expressed significant concerns about him becoming a productive

" on

adult. They were “hesitant,” “worried,” and “concerned” about how he would progress
and develop through life. Now, they are much more hopeful and less fearful about his

future.
Andrea Davis, Ph.D.’s, Testimony

75.  Andrea Davis, Ph.D., received her Bachelor of Arts in psychology from
Swarthmore College. She received her Master of Arts in theology and Doctor of
Philosophy in clinical psychology from Fuller Graduate School of Psychology, Fuller
Theological Seminary. She served as a pre-doctoral intern at St. John's Child Study
Center, post-doctoral fellow in child psychology at Brown University’s Bradley Hospital,
and registered psychological assistant with the private practice of Winston Gooden,
Ph.D. Dr. Davis has been licensed as a psychologist by the California Board of
Psychology since 1991. She has training and experience in both behavioral and

developmental psychology.

76.  Dr. Davis is the executive director of Greenhouse Therapy Center, which
she founded in 1991. She provides psychological assessments and psychotherapy to
patients of all ages, including individuals, couples, and parents. She is a vendor of five
regional centers for DIR/Floortime treatment. She also is a DIR Faculty/Expert Training
Leader with the International Council on Development and Learning. She has served as
an assistant clinical professor and adjunct professor at Fuller Graduate School of
Psychology and Azusa Pacific University, Department of Psychology's Doctoral Training

Program.
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77.  Dr. Davis currently serves as a special advisor for advocacy and strategic
partnerships for Positive Development Services, president of the DIR/Floortime
Coalition of California, chair-elect of the California Psychological Association, Division
I, and representative to the Division I Board for the California Psychological Association
Government Affairs Committee. She previously served as the senior vice president of
clinical operations for Positive Development Services and a director-at-large for the

California Psychological Association, Division 1.

78.  Dr. Davis has not personally evaluated claimant. However, she estimated
she has had "hours” of extensive conversations about him with Parents. Additionally,
she has reviewed pertinent records, including Dr. Jones Steed's initial psychological
evaluation diagnosing claimant with ASD, his current IPP, and his current Individual

Education Plan (IEP).

79.  Dr. Davis opined that the DIR/Floortime treatment model is the best
approach to meet the goals outlined in claimant’s current IPP. She described
DIR/Floortime as an evidence-based intervention that is based on developmental
psychology. She described the ABA model as being focused on developing discrete
skills, whereas DIR/Floortime is focused on developing core skills. She explained

claimant needs the more foundational training that DIR/Floortime provides.

80.  Dr. Davis is unaware of DIR/Floortime being available through any
generic resources, such as Medi-Cal, private health insurance, or special education.
This past March, she spoke with the clinical directors of seven members of the
DIR/Floortime Coalition of California who provide DIR/Floortime services. All
confirmed they are vendored to provide such services to consumers of multiple
regional centers, including Frank D. Lanterman Regional Center, San Gabriel/Pomona
Regional Center, Eastern Los Angeles Regional Center, South Central Los Angeles
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Regional Center, North Los Angeles County Regional Center, Tri-Counties Regional
Center, Westside Regional Center, and Inland Regional Center. Collectively, these

regional centers provide DIR/Floortime services to 74 consumers.

81.  Several of the people with whom Dr. Davis spoke wrote letters
confirming their agency is vendored to provide DIR/Floortime services, including
Professional Child Development Associates. Julie Miller, MOT, OTR/L, SWC, Clinical

Director, wrote:

Professional Child Development Associates (PCDA) has
been providing family-centered, developmentally informed
care for nearly 30 years. Our commitment to this approach
is evident in the evolution of our services. Our Social
Emotional Developmental Intervention (SEDI) service,
vendored by Lanterman Regional Center in 1999, marked
the first explicit use of DIR Floortime as the theoretical
framework utilized in the service design. This service was
vendored under service code 055, as a community inclusion

program.

Since then, PCDA has continuously expanded its offerings,
all grounded in the theory of DIR Floortime. Our services
now include peer to peer socialization skills programs for
children aged 3 to 18 years, under service code 028 and our
developmental behavioral consultation service, under
service code 605. Beyond these core programs, PCDA is also
authorized to provide feeding services, as well as
occupational, speech language, and music therapies. We
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also have a young adults program for consumers aged 18

to 21 through service code 102.

Presently, PCDA serves over 500 families throughout Los
Angeles County, receiving funding from Lanterman
Regional Center, Eastern Los Angeles Regional Center,
North Los Angeles Regional Center, South Central Regional
Center, San Gabriel Pomona Regional Center, and Westside

Regional Center[,] in addition to other funding sources.

PCDA's mission is to create a community that builds on
strengths and relationships to prepare young people with
Autism and developmental disabilities for a future in which
they are empowered, fulfilled, and feel the security of
belonging. DIR Floortime lies at the core of our mission and
service delivery. This model highlights the vital role of
relationships as the catalyst for development and
emphasizes how strong family and peer relationships

support community inclusion and self-advocacy.
Diane Cullinane, M.D.’s, Testimony

82.  Diane Cullinane, M.D., earned her Bachelor of Science degree from
Stanford University and her Doctor of Medicine degree from Baylor College of
Medicine. She completed her internship and residency in pediatrics at Kaiser
Foundation Hospital. She was Chief Resident during her final year. Dr. Cullinane
completed a child development fellowship at the University of California, Los Angeles,

Department of Pediatrics, Division of Child Development. She is triple board-certified
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with the American Board of Pediatrics in General Pediatrics, Developmental-Behavioral
Pediatrics, and Neural Developmental Disabilities. She holds a DIR Certificate and a DIR

Institute Faculty from the Interdisciplinary Council on Development and Learning.

83.  The California Medical Board issued Dr. Cullinane her physicians and
surgeons license in 1981. Her license is currently in “retired” status. In December 2019,
she retired from PCDA after co-founding it and serving as its executive director for
almost 23 years. She started her professional career in a general pediatrics practice.
She later served as the Coordinator Child Development and Behavior Rotation for
pediatric residents at Cedars-Sinai Medical Center, a school physician with the Los
Angeles Unified School District, a medical consultant for San Gabriel Pomona Regional
Center, the Director of Interdisciplinary Training and the Director of Training in
Pediatrics at Children’s Hospital of Los Angeles, and a medical consultant for Eastern

Los Angeles Regional Center.

84. In 2021, Dr. Cullinane wrote an article in which she explained, “In the past
couple of decades, the field of autism intervention has evolved into three main
evidence-based approaches.” (Cullinane, Approaches to Autism Intervention (2021), 12
The Carlat Report Child Psychology 1 (hereafter Cullinane).) Those three approaches
are: (1) ABA; (2) Developmental Relationship-Based Intervention (DRBI); and (3)

Naturalistic Developmental Behavioral Intervention (NDBI). (/d, at p. 4.)

85.  ABA "is based on operant learning theory, meaning that behavior is
learned based on what happens before the behavior (antecedent) and what happens
after it (reward).” (Cullinane, at p. 4.) Criticisms of ABA include “"poor maintenance of
skills, for generalization of learning to new situations, and prompt dependency:
reliance on adults to tell the child what to do (Mace FC and Critchfield TS, / Exp. Anal
Behav 2010; 93(3):293-312).” (Cullinane, at p. 4.)

27



86. "DRBlis a parent-mediated intervention where the primary focus is on
training parents and other caregivers to build and use warm, meaningful interactions
to help the child function better in communicating, learning, and problem-solving. The
best-known model is DIRFloortime or simply Floortime, which came from the work of
Dr. Stanley Greenspan and Dr. Serena Wieder (Greenspan SI, Wieder S. £Engaging
Autism: Using the Floortime Approach to Help Children Relate, Communicate, and
Think. Boston, MA: Da Capo Lifelong Books; 2006).” (Cullinane, at p. 4.) Developmental
interventions are less structured than behavioral interventions and follow the child’s

lead.

An adult takes a child’s interest and builds on it, while
making the activity an emotionally meaningful experience.
These fun reciprocal interactions help the child extend their
capacities for creating and working with ideas,
communicating, and social connection. See
www.profectum.org/about/dir and www.icdl.com/dir for

more information.
(Cullinane, at p. 4.)

87.  NDBI was developed to counter some of the problems with ABA.
(Cullinane, at p. 4.) Learning occurs in natural settings, includes parents, and the
rewards given are based on the child’s interest. (/b/d)) Some goals are based on the

child’s developmental abilities, as opposed to a specific skill. (/b/d.)

88.  Dr. Cullinane noted, "The most recent edition of The National
Clearinghouse on Autism Evidence and Practice supports specific practices that fall

within all three of these main branches of autism intervention (Steinbrenner JR, Hume
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K, Odom, S, et al. Evidence-Based Practices for Children, Youth, and Young Adults
With Autism. Chapel Hill, NC: National Clearinghouse on Autism Evidence and Practice;
2020)."” (Cullinane, at p. 4.) Additionally, the American Academy of Pediatrics endorses
all three interventions. (/bid)) "[R]ecent reviews recognize the growing body of research
legitimizing DRBI and NDBI and showing that both of these have demonstrable effect
sizes for social communication, while these effect sizes have not been shown for ABA

(Sandbank, M, et al. Psychol/ Bul/2020; 146(1): 1-29).” (Cullinane, at p. 4.)

89.  Dr. Cullinane added at hearing that DIR/Floortime is not considered an
experimental treatment for ASD because there is plenty of evidence demonstrating its
effectiveness, and it is widely used. She referenced several studies showing the efficacy
of the DIR/Floortime treatment model. For example, Canadian researchers conducted a
study to determine the effectiveness of DIR/Floortime as an ASD treatment model.
(Dionne, M & Martini, R (2011), Floor Time Play with a child with autism: A single-
subject study. Canadian Journal of Occupational Therapy, 78, 196-203. dol:
10.2182/cjot.2011.78.3.8 (hereafter Dionne).) They concluded:

The statistical analysis of the data demonstrated a
significant increase in the numbers of CoC in the
intervention phase as compared with the number of CoC in
the observation phase. The mother’s Journal provided a
parent’s perspective of the implementation of
[DIR/Floortime] at home. In view of these encouraging
results, continued research studies of the [DIR/Floortime]

approach are warranted.

(Dionne, at p. 202.)
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90. Researchers in Thailand conducted a study to determine the efficacy of
adding DIR/Floortime sessions to the routine care of preschool children with ASD.
(Pajareya, K & Nopmaneejumruslers, K, A pilot randomized controlled trial of
DIR/Floortime parent training intervention for pre-school children with autism
spectrum disorders (2011) 15 Autism 563 (hereafter Pajareya I).) They determined that
"after the parents added home-based DIR/Floortime intervention at an average of 15.2
hours/week for three months, the intervention group made significantly greater gains
in all three measures employed in the study: Functional Emotional Assessment Scale
(FEAS) (F = 5.1, p = .031), Childhood Autism Rating Scale (F = 2.1, p = .002), and the

Functional Emotional Questionnaires (F = 6.8, p = .006). (/b/d.)

91.  Drs. Pajareya and Nopmaneejumruslers conducted a one-year follow-up
study. (Pajareya, K & Nopmaneejumruslers, K A One-Year Prospective Follow-Up Study
of a DIR/Floortime Parent Training Intervention for Pre-School Children with Autism
Spectrum Disorders (2012) 95 J. Med. Assoc. Thai 1184 (hereafter Pajareya II).) They

concluded:

The results of the present study showed that the
improvements in FEAS score, FEAS scaled score, FEDQ, and
CARS were statistical[ly] significant pre to post. For typically
developed children, one level of FDL level naturally
occurred within six to 12 months. When a child moved from
FDL 2 to FDL 3, this showed a change from being in
isolation towards being able to express his/her emotion and

have two-way communication with his/her parent.

On the scale FEAS scaled score, 70% of the children in the
present study gained one or more level of FDL within a 12-
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month period. These progressions were both considered by

way of a statistical and clinical significance.

Our data demonstrated better results for lesser severely
affected children in the same way as the previous reports of
the interventions for children with ASD (footnotes) and
suggested that parents who were able to spend more time
with their children could help their children to make a

better progression.

The results of Solomon's study shows that 45.5% of the
children participating in his project gained one or more
level of FDL. Our children seem to show better result[s]
within the same duration. The main reason was because, at
baseline, our children lacked adequate and appropriate
treatment or they went to school to[o] early and spent
more time in school than those in Solomon’s study. Many
children in this study participated in special education or
regular preschool program even while they were not yet
fully engaged with their parents. In such a situation, the
teacher or teacher’s aides could not conduct one on one
interaction with each child, and the partially engaged

autistic child was being left self-absorbed most of the time.

In addition, it was found that the majority of the parents in
the present study did not know how to play with their
children at the beginning. They spent most of their time
controlling and teaching their children. This may be the
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results of Thai culture and education background that do
not prefer the young to express themselves but rather do
only what adults told them to do. This was different from
the parents in Solomon'’s study. As a result, the parents in
the present study had more chance to improve their

abilities after being coached.

(Pajareya II, at p. 1190.)

92.  Additionally, Dr. Cullinane explained there is a shift within the American
Medical Association (AMA) away from supporting only ABA as treatment for ASD and
toward supporting all evidence-based treatment. On April 3, 2023, the Medical
Student Section of the AMA introduced a resolution to the AMA's House of Delegates
to amend Policy H-185.921 Standardizing Coverage of Applied Behavioral Analysis
Therapy for Persons with Autism Spectrum Disorder by adding and deleting the

following language:

Standardizing Coverage of Applied Behavioural-Analysis
Therapy for Persons with Autism Spectrum Disorder, H-

185.921

Our AMA supports coverage and reimbursement for

evidence-based treatment-of services for Autism Spectrum
Disorder including, but not limited to, Applied Behavior

Analysis Therapy.
93. The House of Delegates passed the resolution with minor amendments.

Policy H-185.921 now reads: "Our AMA supports coverage and reimbursement for
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evidenced-based treatments and services for neurodivergent individuals, including

Autism Spectrum Disorder.”
CVRC's Employees’ Testimony

94.  Shelley Celaya is CVRC's Assistant Director of Case Management. She
supervises seven program managers. Each program manager supervises between 11

and 13 service coordinators.

95.  Melissa Beal is a program manager of a transition team at CVRC. She

supervises 12 service coordinators, including Ms. Battle. Ms. Celaya is her supervisor.

96.  Parents asked Ms. Battle for regional center funding for DIR/Floortime
sessions for claimant. Ms. Battle brought the request to Ms. Beal. Ms. Beal did not have
authority to approve or deny the request, so she brought it to Ms. Celaya. One of
Ms. Celaya’s duties is to decide requests for services and supports that cannot be

decided by a program manager.

97.  Ms. Celaya and Ms. Beal discussed Parents’ request for services with
Aaron Olson and Rocio Dietz. Mr. Olson is CVRC's Director of Community Services.
Ms. Dietz is a board-certified behavioral analyst and is a senior behavioral analyst at

CVRC. She oversees all behavioral services CVRC provides its consumers.

98.  Ms. Dietz referred to a study by the National Autism Center (NAC) to
determine if DIR/Floortime is an evidence-based treatment modality for ASD. The NAC
is May Institute’s Center for the Promotion of Evidence-Based Practice. "It is dedicated
to serving individuals with [ASD] by providing reliable information, promoting best
practices, and offering comprehensive resources for families, practitioners, and

communities.” The May Institute is a non-profit entity that supports people with ASD
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and other developmental disabilities, brain injuries, mental illness, and behavioral

health needs.

99. The National Standards Project is NAC's attempt to develop national
standards for evidence-based treatment for ASD. “Its primary goal is to provide critical
information about which interventions have been shown to be effective for individuals

with ASD.”

100. Phase 1 of The National Standards Project was launched in 2005. It
conducted a comprehensive analysis of research studies and literature published
between 1957 and 2007 about different interventions for children and adolescents
with ASD. It published a written report of its analysis in 2009. (National Autism Center
(2009) The National Autism Center’s National Standards Project Findings and
Conclusions, Randolph, MA. (hereafter NSP, Phase 1).)

101. NSP, Phase 1, developed a Strength of Evidence Classification System to
evaluate its confidence about the effectiveness of the different treatment modalities
analyzed. Researchers “describe the treatment as ‘effective’ when it has been shown to
work in real-world settings such as home, school, and community. For the purposes of
this report, the word ‘effective’ refers to studies conducted in real-world, clinical, and
research settings.” (NSP, Phase 1, at p. 9.) The Strength of Evidence Classification

System used the following categories:

o Established. Sufficient evidence is available to confidently determine that a
treatment produces favorable outcomes for individuals on the autism

spectrum. That is, these treatments are established as effective.

e Emerging. Although one or more studies suggest that a treatment produces
favorable outcomes for individuals with ASD, additional high[-]quality
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studies must consistently show this outcome before we can draw firm

conclusions about treatment effectiveness.

e Unestablished. There is little or no evidence to allow us to draw firm
conclusions about treatment effectiveness with individuals with ASD.
Additional research may show the treatment to be effective, ineffective, or

harmful.

e Ineffective/Harmful. Sufficient evidence is available to determine that a

treatment is ineffective or harmful for individuals on the autism spectrum.
(Bold original.)

102. NSP, Phase 1, categorized DIR/Floortime as “Emerging” based on seven

studies reviewed. (NSP, Phase 1, at p. 20.)

103. Phase 2 of The National Standards Project was launched in 2011. It was
intended to provide updated information about the effectiveness of different
treatment modalities for children and youth under 22 years of age. And unlike NSP,
Phase 1, it also analyzed treatment modalities for those 22 years of age and older.
NSP, Phase 2, analyzed research studies and literature published between 2007 and
February 2012. It published a written report of its analysis in 2015. (National Autism
Center (2015) Findings and Conclusions: National standards project, phase 2,

Randolph, MA. (hereafter NSP, Phase 2).)

104. NSP, Phase 2, used the same Strength of Evidence Classification System
as NSP, Phase 1, except it omitted the "Ineffective/Harmful” category, and it referred to

“intervention(s)” rather than “treatment(s).” NSP, Phase 2, categorized DIR/Floortime as

35



“Unestablished.” It did not specify whether its rating was based on "“little or no

evidence.”

105. In addition to referencing NSP, Phase 2, Ms. Dietz considered three
research studies. One provided “fragile support” for concluding DIR/Floortime was an
effective treatment. (Divya, KY, et al. DIR/Floor time in engaging autism: A systemic
review. Iran J. Nurs. Midwifery Res. (2023); 28:132-8 (hereafter Divya).) Another
determined that “methodologically rigorous studies are needed to draw definitive
conclusions” about DIR/Floortime’s effectiveness. (Binns, A & Cardy, J (2019)
Developmental social pragmatic interventions for preschoolers with autism spectrum
disorder: A systemic review, 4 Autism & developmental Language Impairments 1
(hereafter Binns).) And the last concluded, “[D]IR/Floortime simply does not meet the
basic standards of care for use as a treatment intervention.” (Ross, R, et al. (2018)
Focus on Science: Is There Science Behind That?: Autism Treatment with DIR/Floortime,

15 Science in Autism Treatment 20.)

106. In Divya, “the objective of [the] study was to systematically review the
available literature and appraise the effect of floortime in engaging autism disorder

among children.” (Divya, at p. 132.) The authors found:

Though the studies varied in outcome measures, all
included studies showed an increase in children’s social and
emotional development. [Footnotes.] The more the parent
engage(s] during floortime, the better the child’s
improvement in various functioning. [Footnotes.] The
severity of ASD, duration of treatment, parental marital
status, parental earnings, familiarity with DIR, approach to
ASD, and parental engagement in floortime are certain
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demographic factors that had a significant impact on the

outcome of floortime. [Footnote.]

(Divya, at p. 136.)

107.

The authors concluded:

In general, we concluded that the existing studies have
given fragile support on the efficacy of floortime and
effectiveness compared to other interventions in children
with ASD. Hence, more RCTs are needed to identify the
actual effect of floortime activities on various
developmental skills of children with autism. Every child
with autism is different and every family has its unique
make. Floortime is a cost-effective, completely child-led
approach, which could be initiated as early as possible in
improving social and emotional development among

children.

(Divya, at p. 137.)

108.

Binns evaluated developmental social pragmatic (DSP) interventions as a

treatment option for developing social communication and language skills in

preschool children with ASD. (Binns, at p. 1.) The authors explained, “DSP interventions

use the developmental sequences observed in typical development to inform

assessment and treatment, with the assumption that the overarching principles of

development are applicable to all children regardless of diagnosis (NRC, 2001).” (Binns,

at p. 2.) They concluded:
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This review suggests that developmental social pragmatic
treatments positively impact children’s foundational
communication capacities (i.e. attention, social referencing,
joint attention, initiation, reciprocity). Positive findings were
not consistently found for supporting children’s language.
Further, methodologically rigorous studies are needed to
draw definitive conclusions. Additional research exploring
components of developmental social pragmatic treatments

that might mediate response to treatment is needed.
(Binns, at p. 1.)

109. Ms. Dietz determined that the conclusions of the three studies supported
a determination that DIR/Floortime in not an evidence-based treatment for ASD. The
combination of that determination and NSP, Phase 2's, “Unestablished” rating led her
to recommend that claimant’s request for funding for DIR/Floortime Therapy be

denied. Ms. Celaya and Ms. Beal concurred.

110.  On January 24, 2024, Ms. Beal and Ms. Battle signed a cover letter
addressed to Parents that included a Notice of Action (NOA) identifying the following
proposed action: “Denying your request for DIR Floortime Therapy. Total cost of
request is $450 per week (3 sessions per week at symbol $150 per session).” The
reason for the proposed action was: “DIR/Floortime is considered an Unestablished
Intervention for the treatment of ASD by the National Standards Project.” The NOA
cited Welfare and Institutions Code sections 4646.4 and 4648, subdivision (a)(17), as

legal support for its proposed action.
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Analysis

111.  Claimant requested that CVRC fund three sessions per week of
DIR/Floortime. CVRC denied the request. Therefore, claimant has the burden of
proving by a preponderance of the evidence that he is entitled to funding under the
Lanterman Act. (Lindsay v. San Diego Retirement Bd. (1964) 231 Cal.App.2d 156, 161
[the party seeking government benefits has the burden of proving entitlement to such
benefits]; Evid. Code, § 115 [the standard of proof is preponderance of the evidence,

unless otherwise provided by law].)

112.  The Lanterman Act requires CVRC to “secure services and supports that
meet the needs of [claimant], as determined in [his] individual program plan, ... and
that allow [claimant] to interact with persons without disabilities and positive,
meaningful ways.” (Welf. & Inst. Code, § 4648, subd. (a)(1).) Claimant’s current IPP
outlines goals including developing and improving social and emotional skills. Mother,
Maternal Grandmother, and Ms. Moongate provided credible and persuasive
testimony about the significant improvement in claimant’s social and emotional skills
since he started participating in DIR/Floortime. CVRC provided no evidence to the

contrary.

113. Instead, CVRC denied claimant’s request based on the statutory
prohibition against regional centers purchasing “experimental treatments . . . that have
not been clinically determined or scientifically proven to be effective or safe ... ."
(Welf. & Inst. Code, § 4648, subd. (a)(17).) CVRC relied on NSP, Phase 2, and three
research studies as support for its conclusion that DIR/Floortime has not been proven

effective.
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114. But CVRC produced no evidence that NSP, Phase 2's, classification of
DIR/Floortime as an “Unestablished Intervention” conclusively establishes it is
ineffective or unsafe as a treatment modality for ASD. Indeed, NSP, Phase 2's,
definition of an “Unestablished Intervention” does not support such a conclusion: an
intervention is unestablished if “there is little or no evidence to allow [researchers] to
draw firm conclusions about intervention effectiveness with individuals with ASD.” In
other words, researchers concluded they could not determine if DIR/Floortime is or is
not an effective treatment modality. They did not specify whether their conclusion was
based on too little evidence of effectiveness or the absence of evidence of
effectiveness; thereby leaving the possibility that there was some, but not enough,

evidence of effectiveness.

115.  Two of the studies Ms. Dietz relied on, Divya and Binns, provided some
evidence of DIR/Floortime’s effectiveness and safety. Welfare and Institutions Code
section 4648, subdivision (a)(17), does not limit CVRC to purchasing only the best,
most effective, or most common treatment modality. It only prohibits CVRC from
purchasing ineffective or unsafe treatment. Therefore, it is wholly irrelevant that
researchers concluded their study provided “fragile support” for DIR/Floortime’s
effectiveness or additional research is necessary. Additionally, Drs. Cullinane and Davis
provided credible and persuasive evidence that DIR/Floortime has been shown to be

effective and safe.

116. When all the evidence is considered, claimant established DIR/Floortime
is an effective and safe treatment option for him. Therefore, the Lanterman Act

requires CVRC to fund three sessions per week of DIR/Floortime for him.
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LEGAL CONCLUSIONS

Standard of Proof

1. The preponderance of the evidence standard requires claimant to
produce evidence of such weight that, when balanced against evidence to the
contrary, is more persuasive. (People ex rel. Brown v. Tri-Union Seafoods, LLC (2009)
171 Cal.App.4th 1549, 1567.) In other words, he must prove it is more likely than not
CVRC is required to fund his request for DIR/Floortime. (Lillian F. v. Super. Ct. (1984)
160 Cal.App.3d 314, 320.)

Applicable Law

2. Under the Lanterman Act, the State of California accepts responsibility for
persons with developmental disabilities and pays for the majority of the “treatment
and habilitation services and supports” to enable such persons to live “in the least
restrictive environment.” (Welf. & Inst. Code, § 4502, subd. (b)(1).) To determine how
an individual consumer is to be served, regional centers are directed to conduct a
planning process that results in an IPP designed to promote as normal a lifestyle as
possible. (Welf. & Inst. Code, § 4646; Assn. for Retarded Citizens v. Dept. of
Developmental Services (1985) 38 Cal.3d 384, 389.)

3. Among other things, the IPP must set forth goals and objectives for the
consumer, contain provisions for the acquisition of services (which must be based
upon the consumer’s developmental needs), contain a statement of time-limited
objectives for improving the consumer’s situation, and reflect the consumer’s
particular desires and preferences. (Welf. & Inst. Code, §8 4646, subd. (a)(1), (2), & (4);
4646.5, subd, (a); 4512, subd. (b); and 4648, subd. (a)(6)(E).) The regional center must
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“secure services and supports that meet the needs of the consumer” within the context

of the IPP. (Welf. & Inst. Code, § 4648, subd. (a)(1).)

4. Regional centers are mandated to provide a wide range of services to
facilitate implementation of a consumer’s IPP but must do so in a cost-effective
manner. (Welf. & Inst. Code, §§ 4640.7, subd. (b), 4646, subd. (a).) They must “identify
and pursue all possible sources of funding for consumers receiving regional center
services.” (Welf. & Inst. Code, § 4659, subd. (a).) Additionally, they are required to
adopt internal policies regarding the purchase of services for consumers. (Welf. & Inst.
Code, § 4646.4, subd. (a).) The Department of Developmental Services is required to
review those policies prior to implementation by the service centers, and “shall take
appropriate and necessary steps to prevent regional centers from utilizing a policy or
guideline that violates any provision of” the Lanterman Act or any regulation adopted
pursuant to it. (Welf. & Inst. Code, § 4434, subd. (d).) Regional centers may not deny
necessary services based on the application of a rigid, inflexible policy. (Williams v.
Macomber (1990) 226 Cal.App.3d 225, 232.) Final decisions regarding the consumer’s
IPP shall be made pursuant to Section 4646. (Welf. & Inst. Code, § 4646.4, subd. (c).)

Conclusion

5. The credible and persuasive evidence established DIR/Floortime is an
effective and safe treatment for claimant. Such treatment has been shown to help him
in meeting the goals in his IPP of developing and improving social and emotional
skills. Therefore, the Lanterman Act requires CVRC to fund DIR/Floortime therapy at

the rate of three sessions per week.
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ORDER

Claimant's appeal from Central Valley Regional Center’s denial of his request to

fund three sessions of DIR/Floortime per week is GRANTED.

DATE: May 22, 2024
COREN D. WONG

Administrative Law Judge

Office of Administrative Hearings

NOTICE

This is the final administrative decision. Each party is bound by this decision.
Either party may request a reconsideration pursuant to subdivision (b) of Welfare and
Institutions Code section 4713 within 15 days of receiving the decision, or appeal the

decision to a court of competent jurisdiction within 180 days of receiving the final

decision.
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