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INTRODUCTION
1. The California Public Records Act (“CPRA™), Government Code §§ 6250 et seq.,

establishes a “fundamental and necessary right” to access “information concerning the conduct of
the public’s business,” including the laws of the State. This principle is enshrined in the California
Constitution, Cal. Const. Art. I § 3. These provisions require disclosure of governmental records to
the public upon request, unless exempted by law. If an agency does not honor a valid CPRA request,
the person making the request may seek a writ of mandate to enforce the CPRA.

2. Here, from December 2020 through February 2021, petitioner Public.Resource.Org,
Inc. (“Public Resource™) submitted CPRA requests to Respondents California Office of
Administrative Law (“OAL™) and Califomia Building Standards Commission (‘;BSC”) seeking
electronic copies of the titles of the California Code of Regulations (“CCR™) each agency is
responsible for maintaining. Respondents refused, and their responses did not comply with the
CPRA.

3. Public Resource asked these agencies for electronic copies of the CCR so that a
complete, unified, and electronic version of the CCR can be assembled for public access, without
the strictures of private paywalls, terms of use, or the need for citizens to drive to a library to consult
a paper copy. Such a resource does not currently exist, even though Californians have a
constitutional right to freely access these materials because they are the very rules that govern the
“conduct of the public’s business.” Respondents’ justifications for denying Public Resource’s
requests ignore the mandates of the CPRA: the CCR is unambiguously a public record;
Respondents possess electronic cbpics of the CCR; they can point to no statutory basis for
nondisclosure; and the third-party interests they seek to protect do not (and should not) come before
Californians’ right to access the laws of the State.

4, Accordingly, Public Resource asks this Court for a writ of mandate pursuant to
California Code of Civil Procedure §§ 1085 ef seq. and the CPRA commanding OAL and BSC to

comply with the CPRA by producing electronic copies of the CCR to Public Resource.

-6-
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PARTIES

5. Petitioner Public Resource is a 501(c)(3) nonprofit organization, incorporated and
based in California, with the mission of improving public access to government records and primary
legal materials. Public Resource is the national leader in providing public access to legislative,
regulatory, and judicial edicts across a wide range of areas from both federal and state institutions.
Public Resource has worked extensively with the Cornell Legal Information Institute to make
substantial improvements to the Code of Federal Regulations (“CFR”), including campaigns to
make the CFR accessible to the visually impaired and viewable on mobile devices. Public Resource
also advised the Obama Administration’s efforts to reform the Federal Register into a far more
usable format, an achievement which earned the Office of the Federal Register an award in 2011
for “Most Innovative Federal Agency.” Public Resource is committed to making the regulations of
all fifty states available in a common and usable format, including updates, to allow the public to
see how regulatory regimes change over time.

6. Respondent OAL was established in 1980 td ensure that state agency regulations are
clear, necessary, legally valid, and available to the public. OAL is responsible for reviewing
administrative regulations from over 200 state agencies and transmitting those regulations to the
Secretary of State. OAL also oversees the publication and distribution of Titles 1-5, 7-23, and 25—
28 of the CCR (all Titles except Title 24, which is managed and published by BSC, and Title 6,
which has been revoked).

7. Respondent BSC was established in 1953 by the California Building Standards Law
(Health and Safety Code §§ 18901 ef seq.), and is situated within the California Department of
General Services, under the Government Operations Agency. BSC members are appointed by the
Governor and confirmed by the State Senate. BSC administers California’s building code adoption
process; coordinates and manages the model code adoption process for various state agencies;
reviews and approves building standards proposed by other agencies; and codifies and publishes
the California Building Standards Code as Title 24 of the CCR.

JURISDICTION AND VENUE

8. This Court has jurisdiction under Government Code §§ 6258 and 6259; Code of
-7-
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Civil Procedure §§ 1060 and 1085; and Article VI, Section 10 of the California Constitution.

9. Venue is proper in this Court because the records in question are in Sacramento
County. Cal. Gov’t Code § 6259; Cal. Civ. Proc. Code § 401(1). Venue is also proper because
Respondents reside in Sacramento County and the events in this case occurred there. Cal. Civ. Proc.
Code §§ 393, 394(a).

FACTS

0AL

10. OAL’s purpose is to “ensure that agency regulations are clear, necessary, legally
valid, and available to the public.”! OAL reviews regulations from over 200 state agencies,
transmits them to the Secretary of State, and manages the publication of the CCR (except for Title
24). But OAL does not, itself, publish the CCR. Instead, OAL contracts with a private entity, West
Publishing Corporation (“West”), which maintains a complete copy of the CCR called the “Master
Database,” from which West publishes print copies and an online version. Although the current
version of the agreement is not yet public, the prior version (for January 1, 2016—December 31,
2020) is available, and OAL’s October 1, 2020 and October 29, 2020 Notices show that the contract
was renewed, and that none of the provisions listed below were substantively changed. (Exhibit A)
{(Notice Regarding Changes to the Agreement, and OAL’s Notice of Intent to Award Contract to
West). The changes stated in those notices are not material to this dispute, and the agreement’s
primary thrust remains intact. Thus, on information and belief, the current contract between OAL
and West continues to state that:

The contractor shall maintain the Official California Code of Regulations (CCR) in an

electronic database, which for purposes of this contract shall be referred to as the “Master

Database.” To ensure that all CCR products accurately reflect the Official CCR content,

the Master Database must be the source for all hard copy text and electronic products as

well as the source for the contents of the Internet CCR.
(2016-2020 OAL-West Contract, Exhibit B at 9.)

11.  Under the contract, when OAL receives approval from the Secretary of State for

! https://oal.ca.gov/about-the-office-of-administrative-law/.
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new regulations, updates, or revisions to any part of the CCR, it continues to transmit those changes
to West to keep the Master Database current:
Prompt and accurate updating of the CCR Master Database is a key component of the
CCR pubtlication contract. The contractor shall update the Master Database as soon as
feasible after OAL provides the contractor with regulations that have been endorsed by the
Secretary of State, preferably within 15 days but in no event longer than 30 days after
OAL delivers the regulation text. The text of regulations and all other items in the Master
Database shall be subject to inspection, revision, and correction by OAL. The-contractor
shall take immediate action to make any corrections specified by OAL
(2016-2020 OAL-West Contract, Exhibit B at 9.) Thus, although West hosts and manages the
Master Database, OAL has full control over the contenis of the Master Database. OAL also
maintains ownership over the CCR, since the OAL-West Contract expressly reserves all rights in
the CCR Master Database to OAL. (/4. at 21, 22)
12. West sells unrestricted access to the CCR as part of a bundle package of California
law for $95 per month for one year, and provides an online version to the public, which is subject
to West’s terms of service. (available at: https://www.thomsonreuters.com/en/terms-of-use.html).

Public Resource’s Request to OAL
13. On December 29, 2020, Public Resource sent a CPRA request to OAL, seeking an

electronic copy of Titles 1-5, 7-23, and 25-28 of the CCR. (Exhibit C.) Public Resource’s letter
explained that the CCR is a “Public Record” under the CPRA, and that OAL was therefore obliged
to disclose it to Public Resource in “all formats in [OAL’s] possession, including (but not limited
to) structured, machine-readable digital formats, such as XML or PDF files.” Public Resource cited
the CPRA provision commanding agencies to provide records in “any electronic format in which
it holds the information™ and any requested format “used by the agency to create copies for its own
use or for proviston to other agencies.” Cal. Gov’t Code § 6253(a)(1)(2).

14. On January 8, 2021, Steven Escobar, Senior Attorney for OAL, responded to Public
Resource’s request, and invoked the statutory 14-day extension to respond to the request. (Exhibit

D at 36-37) On January 22, 2022, OAL provided a substantive response, stating that the CCR was
-9-
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available from West online at https://govt.westlaw.com/calregs/Index, and that OAL was willing
to scan paper copies of the CCR and send those photocopies to Public Resource. (Exhibit D at 35.)
OAL did not cite any statutory exemptions which would apply to the records in question.

15.  On February 3, 2021, Public Resource sent a reply letter seeking reconsideration
based on two problems with OAL’s denial.

16.  First, Public Resource explained that the online version published by West provided
in OAL’s response was irrelevant to OAL’s duties under the CPRA, which requires that agencies
provide public records in the electronic formats that they hold, use, or provide to other agencies.
Cal. Gov’t Code § 6250(a)(1)-(2). Additionally, the West URL was not “publicly available™ under
CPRA law because visitors to the private website were “subject to end-user restrictions” which “are
incompatible Wiﬂll the purposes and operation of the CPRA.” Cty. of Santa Clara v. Super. Ct., 170
Cal. App. 4th 1301, 1334 (2009). (Exhibit E.)

17.  Second, Public Resource explained that OAL’s offer to provide paper copies or
scanned PDFs did not comply with the CPRA’s mandates that agencies produce electronic copies
in the electronic format (1) in which they hold the information or (2) that they use to create copies
for their own use or to provide to other agencies. Cal. Gov’t Code § 6253.9(a)(1)~2).

18.. On February 17,2021, Mr. Escobar responded to Public Resource’s second letter to
OAL. He stated that OAL does not have a structured, machine-readable copy of the CCR. (Exhibit
D at 34.) He stated that OAL maintains a repository of out-of-date versions of the CCR on CD-
ROMs, but “that the contents of the CD-ROM cannot be copied in whole and transferred to another
storage device” and that each section would need to be individually extracted and copied from the
CD-ROM. (Id.) Again, OAL did not cite any statutory exemptions that would prevent disclosure.

19.  Public Resource responded to OAL’s February 17, 2021 email on February 19,
2021, and sent a follow-up email on February 24, 2021. (Exhibit D.} In those emails, Public
Resource asked for more information on the CD-ROM storage system, and whether OAL could
simply provide Public Resource with a copy of the CCR Master Database. On February 26, 2021,
Mr. Escobar responded, providing more information about the CD-ROM system. (/d.) On March

2, 2021, Mr. Escobar responded on behalf of OAL, stating: “OAL does not have a copy of a CCR
-10-
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Master Database.” (Exhibit D at 31.)
BSC

20.  BSC codifies and publishes building standards in Title 24 of the CCR, the California
Building Standards Code. BSC incorporates model codes into the California Building Standards
Code, and BSC contracts with various private parties who publish different parts of the standards.
Specifically, information from the International Code Council (“ICC™) is incorporated into Parts 1,
2,2.5,6,8,9,10, 11 and 12 of Title 24; the International Association of Plumbing and Mechanical
Officials (“IAPMOQ”) provides information included in Parts 4 and 5; and the National Firc
Protection Association (“NFPA”) does so for Part 3. These three entitles sell these separate parts
of Title 24 to the public.”

Public Resource’s Request to BSC

21.  On December 29, 2020, Public Resource sent a CPRA request to BSC, seeking an
electronic copy of Title 24 of the CCR. (Exhibit F.) Public Resource’s letter explained that Title 24
of the CCR is a “Public Record” under the CPRA, and that BSC was obliged to disclose it to Public
Resource in “all formats in [BSC’s] possession, including (but not limited to) structured, machine-
readable digital formats, such as XML or PDF files.” Jd. In support, Public Resource cited the text
of CPRA, which states that an agency must provide records in “any electronic format in which it
holds the information” and any requested format “used by the agency to create copies for its own
use or for provision to other agencies.” Cal. Gov’t Code § 6253.9(a)(1)+(2); (1d.)

22.  On January 7, 2020, Michael Nearman, Deputy Executive Director of BSC,
responded to Public Resource’s request. (Exhibit G.) BSC did not cite any statutory exemptions

which would excuse BSC’s obligation to comply with Public Resource’s request. Instead, BSC

2 Title 24 is distributed for purchase through various private entities, each with their own unique
set of restrictions, options, access levels, and pricing regimes. For example, the California
Electrical Code, Title 24 Part 3, is sold by NFPA for $215.50 (https://catalog.nfpa.org/NFPA-70-
National-Electrical-Code-with-California-Amendments-P17223.aspx); The California Plumbing
Code, Title 24 Part 5, is sold by IAPMO for $179.00 (https://iapmomembership.org/index.
php?page=shop.product_details&flypage=flypage iapmo.tpl&product _id=1320&category id=8
&option=com_virtuemart&Itemid=3&redirected=1&Itemid=3&vmcchk=1&Itemid=3); Title 24,
Parts 1,2, 2.5, 6, 8,9, 10, 11 and 12 are available from the ICC, which sells online access to the
codes through a multi-tiered subscription service (Basic, Basic Plus, Premium Lite, and Premium)
(https://codes.icesafe.org/content/ CRC20 19P3).1
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provided three reasons for refusing to proﬂuce the requested records.

23. First, BSC stated that print editions of Title 24 are available for inspection at certain
public libraries across the state, and can be purchased (in whole or in part) from certain private
entities. (7d.)

24. Second, BSC stated that Title 24 can be viewed online at
https://www.dgs.ca.gov/BSC/Codes, which links to various private websites that host different
parts of Title 24 with varying levels of access and restrictions on their use. (Id.)

25. Third, BSC stated that it “does not have the publishing rights to Title 24 and
therefore cannot provide free copies to the public” because “Title 24 is based on and includes model
codes produced by the publishing entities, and they then publish California’s codes, retaining
copyright protections.” (1d.)

26.  On January 29, 2021, Public Resource sent a reply letter, explaining that BSC’s
reasons for its denial lacked merit, and seeking reconsideration of the issue under the CPRA’s
mandates. (Exhibit H.)

27.  First, Public Resource explained that the availability of hard copy versions of public
records at select libraries is irrelevant to BSC’s duties under the CPRA. Nowhere in the CPRA does
it say that an agency can avoid complying with a CPRA request because it has deposited hard copies
of the requested record at various state buildings. (/d.)

28.  Second, Public Resource explained that the website version of Title 24, cited in
BSC’s letter, did not comply with the CPRA, which requires that agencies provide public records
in the electronic formats that they hold, use, or provide to other agencies. Cal. Gov’'t Code §
6250(a)(1)<2). Public Resource also explained that the code sections available via BSC’s website
were “subject to end-user restrictions” which “are incompatible with the purposes and operation of
the CPRA.” Cty. of Santa Clara, 170 Cal. App. 4th at 1335; (Jd.)

29. Finally, Public Resource addressed BSC’s argument that it could not provide a
compliant copy of Title 24 because the private publishing entities “retain copyright protections.”
(Exhibit H.) Public Resource explained that, under California law, any refusal to provide public

records on the basis of copyright protection must be supported by express statutory authority. BSC
-12-

VERIFIED PETITION FOR PEREMPTORY WRIT OF MANDATE



https://www.dgs.ca.gov/BSC/Codes

CooLey LLP
ATTORNEYS AT Law
SaNFRANCSCD

=B R e

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

provided no support for its position that any part of Title 24 is copyrighted, or that copyright could
support its denial.

30.  Having received no response, Public Resource followed up on February 24, 2021 to
ask whether BSC would provide an additional response. (Exhibit 1.) On March 2, 2021, Mia
Marvelli, Executive Director of BSC, responded: “BSC stands by its original response letter and
there will be no additional response.” (Jd.)

THE CALIFORNIA PUBLIC RECORDS ACT

31.  The CPRA was a landmark piece of legislation passed in 1968. The preamble states:
“In enacting this chapter, the Legislature, mindful of the right of individuals to privacy, finds and
declares that access to information concerning the conduct of the people’s business is a fundamental
and necessary right of every person in this state.” Cal. Gov’t Code § 6250. As the result of a 2004
initiative, Proposition 59, voters enshrined the CPRA’s right of access to information in the state
Constitution: “The people have the right of access to information concerning the conduct of the
people’s business, and, therefore, . . . the writings of public officials and agencies shall be open to
public scrutiny.” Cal. Const. art. T § 3(b)(1). As amended by the initiative, the Constitution also
directs that the statute “shall be broadly construed if it furthers the people’s right of access, and
narrowly construed if it limits the right of access.” Cal. Const. art. I § 3(b)(2); L.A. Cty. Bd. of
Supervisors v. Super. Ct., 2 Cal. 5th 282, 290-91 (2016).

32.  The CPRA requires that all records that are prepared, owned, used or retained by
any public agency, and that are not subject to statutory exemptions, fnust be made publicly available
upon request, in the electronic formats possessed by the agency. Cal. Gov’t Code § 6253.9(a)(1)-
)

33.  To establish that an agency has a duty to disclose under § 6253(c), a petitioner must
show that the record (1) “qualiffies] as [a] ‘public record[]’” within the meaning of § 6252(¢e) and
(2) is “in the possession of the agency.” Anderson-Barker v. Super. Ct., 31 Cal. App. 5th 528, 538
(2019).

34.  The agency “opposing disclosure bears the burden of proving that an exemption

applies.” Cty. of Santa Clara, 170 Cal. App. 4th at 1321 (citing Bd. of Trs. of Cal. State Univ. v.
13-
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Super. Ct., 132 Cal. App. 4th 889, 896 (2005); see also L.A. Unified Sch. Dist. v. Super. Ct., 228
Cal. App. 4th 222, 239 (2014). Here, in opposing Public Resource’s request for the disclosure of
the CCR, Respondents BSC and OAL bear the burden of provirig that an exemption applies. They
have not done so, nor can they.
THE CALIFORNIA CODE OF REGULATIONS IS A PUBLIC RECORD.

35.  Respondents have not disputed that the CCR is a public record under the CPRA.
The CPRA defines “public record” as “any writing containing information relating to the conduct
of the public’s business prepared, owned, used, or retained by any state or local agency regardless
of physical form or characteristics.” Cal. Gov’t Code § 6252(e). The CCR contains regulations for
a broad range of private conduct and business operations in California, including the building code,
the electrical code, the plumbing code, the environmental protection code, the business regulation
code, the motor vehicle code, the governing regulations of the California Attorney General, the
fircarm code, regulations regarding state-wide and regional water commissioﬁs, port authority
codes, crime prevention and corrections codes, military and veterans affairs codes, the toxic
substances code—and hundreds more.

36.  Creation and maintenance of the CCR is required by state statute. Cal. Gov’t Code
§ 11342.4 (“[OAL] shall adopt, amend, or repeal regulations for the purpose of carrying out the
provisions of this chapter.™). Cal Health & Safety Code § 18930(a) (“ Any building standard adopted
or proposed by state agencies shall be submitted to, and approved or adopted by, the California
Building Standards Commission prior to codification.”)

37.  This alone makes the CCR a public record. League of Cal. Cities v. Super. Ct., 241
Cal. App. 4th 976, 987 (2015) (“Any record required by law to be kept by an officer, or which he
keeps as necessary or convenient to the discharge of his official duty, is a public record.”); Cmty.
Youth Athletic Ctr. v. City of Nat’l City, 220 Cal. App. 4th 1385, 1418 (2013) (the definition of
“public record™ is “broad” and “intended to cover every conceivable kind of record that is involved
in the governmental process” (cjuoting Coronado Police Officers Ass’n v. Carroll, 106 Cal. App.
4th 1001, 1006 (2003))).

38.  As the body of law, mandated by statute, which governs a vast swath of business
-14 -
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and private life in California under threat of penalty, the CCR is—and should be—a public record.?
Georgia v. Public. Resource.Org, Inc., 140 S. Ct. 1498, 1507 (2020) (“Every citizen is presumed to
know the law, and it needs no argument to show . . . that all should have free access to its contents.”
(internal quotations omitted)). In the parlance of the CPRA, the CCR unambiguously relates to “the
conduct of the public’s business.” Neither Respondent has argued otherwise in their
correspondence with Public Resource.

Respondents Possess the Requested Records.

39.  Both Respondents possess the public records requested by Public Resource. BSC
has not denied that it possesses Title 24. (Exhibit G.) And although OAL stated that it “does not
have a copy of a CCR Master Database” (Exhibit D at 31), that characterization ignores the fact
that OAL has constructive possession of the CCR, which means that the OAL possesses the CCR
Master Database for purposes of the CPRA.

40.  Inthe context of the CPRA, courts define the term “possession” to “mean both actual
and constructive possession.” Bd. of Pilot Comm'rs v. Super. Ct., 218 Cal. App. 4th 577, 598
(2013). Specifically, “an agency has constructive possession of records if it has the right to control
the records, either directly or through another person.” Consol. Irrigation Dist. v. Super. Ct., 205
Cal. App. 4th 657, 710 (2012).

41.  Here, there is no dispute that OAL has the right to control the contents of the CCR
Master Database maintained by West. OAL’s contract with West expressly provides that West must
“update the Master Database as soon as feasible after OAL pfovides the contractor with regulations
that have been endorsed by the Secretary of State, preferably within 15 days but in no event longer

than 30 days after OAL delivers the regulation text.” (Exhibit B at 9.) The contract further states

? Indeed, records far less related to the conduct of the public’s business than the CCR are public
records under California law. See, e.g., Am. Civil Liberties Union Found. v. Super. Ct., 3 Cal. 5th
1032, 1036 n.2 (2017) (“There is no dispute that [automatic license plate reader] data are public
records.”); City of San Jose v. Super. Ct., 2 Cal. 5th 608, 614 (2017) (city employee
communications on private email accounts and cell phones concerning a redevelopment project
were public records subject to disclosure under the CPRA); State Dep’t of Pub. Health v. Super.
Ct., 60 Cal. 4th 940, 945 (2015) (anonymized citations issued by the State Department of Public
Health to various long-term health care facilities were public records subject to disclosure under
the CPRAY); Sierra Club v. Super. Ct., 57 Cal. 4th 157, 175 (2013) (GIS-formatted database was a
non-exempt public record subject to disclosure under the CPRA).
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that the “text of regulations and all other items in the Master Database shall be subject to inspection,
revision, and correction by OAL. The contractor [i.e., West] shall take immediate action to make
any corrections specified by OAL.” (1d.) Further, OAL retains all intellectual property rights in the
CCR. (Exhibit B at 3, 15.) Thus, OAL has full control over the contents of the Master Database.
Under California law, OAL therefore has constructive possession of the Master Database and must
produce it under the CPRA.*

42, Additionally, the Legislature, in drafting the CPRA, contemplated the exact
argument that OAL makes now, and forbade it. Section 6270(a) states: Notwithstanding any other
provision of law, no state or local agency shall sell, exchange, furnish, or otherwise provide a public
record subject to disclosure pursuant to this chapter to a private entity in a manner that prevents a
state or local agency from providing the record directly pursuant to this chapter.

43.  Thus, Respondents cannot dodge their obligations to comply with the CPRA by
asserting that the CCR is in the possession of third parties. The plain text of the statute forbids it,
as the California Supreme Court has confirmed. City of San Jose, 2 Cal. 5th at 623-24 (“The
statute’s clear purpose is to prevent an agency from evading its disclosure duty by transferring
custody of a record to a private holder and then arguing the record falls outside CPRA because it is
no longer in the agency’s possession. . . . It simply prohibits agencies from attempting to evade
CPRA by transferring public records to an intermediary not bound by the Act’s disclosure

requirements.”).

Copyright Does Not Provide a Justification for Nondisclosure

44.  BSC argues that it cannot disclose Title 24 because it is copyrighted. (Exhibit G.)

BSC’s position is incorrect as a matter of law. There is no basis for BSC to assert copyright as a

* In Anderson-Barker v. Super. Ct., 31 Cal. App. 5th 528, 539 (2019), the petitioner sought access
to microfiche records to which the respondent city had access but did not control. The petitioner
argued that such access meant that the city had “possession” of the records in question. The Court
of Appeal disagreed, stating that “[flor purposes of the CPRA, the term ‘constructive possession’
means ‘the right to control the records.” The term “control” is generally defined as “the power or
authority to manage, direct, or oversee.” Citing Cify of San Jose, 2 Cal. 5th at 623; Black’s Law
Dict. (9th ed. 2009), p. 378.). Since the City had no right or ability to control the contents of the
records in question, it did not have constructive possession. Here, in sharp contrast, OAL has the
exclusive contractual right to control the CCR Master Database. It manages, directs, owns, and
oversees the exact contents of the CCR Master Database, and is therefore in constructive
possession of it for purposes of the CPRA. 6
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basis for nondisclosure. Whether the California government or any of its agencies can claim
copyright protection in official creations is a matter of California law. Cty. of Santa Clara, 170 Cal.
App. 4th at 1331 (“State law determines whether [a public official] may claim a copyright in his
office’s creations.”) (internal quotations omitted); City of Inglewood v. Teixeira, No. CV-15-01815-
MWF (MRWx), 2015 U.S. Dist. LEXIS 114539, at *7-8 (C.D. Cal. Aug. 20, 2015) (“[W]hether
state and local governments can claim copyright protection is governed by state law.”).
~ 45.  Thus, when addressing copyright as a proffered basis for an agency’s nondisclosure,

courts look to California law for a specific authorization. Cty. of Santa Clara, 170 Cal. App. 4th at
1333 (because no “express authorization to secure copyrights” existed for GIS data, the county
could not assert copyright protection as a basis for nondisclosure); City of Inglewood, 2015 U.S.
Dist. LEXIS 114539, at *8-9 (because the city could identify “no affirmative grant of authority that
permits it to obtain and assert a copyright for the City Council Videos,” the court held that the city
could not withhold the videos on copyright grounds); Cty. of Santa Clara, 170 Cal. App. 4th at
1335 (holding that the CPRA’s mandate to provide public records “overrides a government
agency’s ability to claim a copyright in its work unless the legislature has expressly authorized a
public records exemption™).

46.  Here, the legislature has not granted anyone the right to retain copyright in the CCR.
Cty. of Santa Clara, 170 Cal. App. 4th at 1333 (“The Legislature knows how to explicitly authorize
public bodies to secure copyrights when it means to do so. For example, the Education Code
includes a number of provisions authorizing copyrights, including this one: ‘Any county board of
education may secure copyrights, in the name of the board, to all copyrightable works developed
by the board, and royalties or revenue from such copyrights are to be for the benefit of the board
securing such copyrights.”” (citing Cal. Ed. Code § 1044)); see also Cal. Ed. Code, §§ 32360,
35170, 72207, 81459; Health & Safety Code, §§ 25201.11(a), 13159.8(c) (code provisions
authorizing state agencies to secure copyright in official works).

47.  Assuch, neither BSC nor OAL can assert copyright as a justification for withholding
records in response to Public Resource’s CPRA requests.

48.  Furthermore, the notion that the CCR is even eligible for copyright protection under
-17-
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federal law is highly dubious. The CCR is the law, which is created by agencies at the behest of the
legislature. The United States Supreme Court has said that such works cannot be copyrighted.
Georgia, 140 S. Ct. at 1508 (holding that even though a state commission hired private publishers
to draft annotations, the finished work was not copyrightable because it fell under the government
edicts doctrine, and explaining that “copyright does not vest in works that are (1) created by judges
and legislators (2) in the course of their judicial and legislative duties™). The fact that the CCR
includes certain model codes authored by private entities does not change this conclusion in any
way. Int’l Code Council, Inc. v. UpCodes, Inc., No. 17-cv-6261 (VM), 2020 U.S. Dist. LEXIS
92324, at *46—47 (S.D.N.Y. May 26, 2020) (holding that a privately authored work may “become
the law” and lose copyrightability based on five considerations: “(1) whether the private author
intended or encouraged the work's adoption into law; (2) whether the work comprehensively
governs public conduct, such that it rcscmblc§ a ‘law of general applicability’; (3) whether the work
expressly regulates a broad area of private endeavor; (4) whether the work provides penalties or
sanctions for violation of its contents; and (5) whether the alleged infringer has published and
identified the work as part of the law, rather than the copyrighted material underlying the law.”),
Veeck v. Southern Building Code Congress, Inc., 293 F.3d 791 (5th Cir. 2002) (en banc) (a model

code enters the public domain when legislatively adopted as the law of a jurisdiction).

THE VARIOUS “FREE” VERSIONS OF THE CCR DO NOT SATISFY RESPONDENTS’
LEGAL DUTIES UNDER THE CPRA.

49.  Respondents have stated that the CCR is currently available, in various foﬁns, in
various places, and at various levels of access, both in hard copy and online. (Exhibits D at 35, G.)
But all of these versions carry restrictions that are inconsistent with the CPRA.

50.  First, electronic copies of public records are not “publicly available” under the
CPRA when they are restricted by private terms of use. Respondents identify various electronic
versions of portions of the CCR. (Exhibit G (“Title 24 may also be viewed online free of charge
via the CBSC website [https://www.dgs.ca.gov/BSC/Codes]™); Exhibit D at 35 (“The most up-to-

date version of the CCR Titles you request are available online at https:/govt.westlaw.com/
- 18-
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calregs/Index.”)) But these versions are published by private entities that impose contractual

restrictions on the public’s ability to access, use, and modify their contents:

ICC (Title 24, Parts 1,2, 2.5, 6, 8,9, 10, 11 and 12):
https://codes.iccsafe.org/codes/california (read-only versions of the Administrative Code,
Building Code, Residential Code, Energy Code, Historical Building Code, Fire Code,
Existing Building Code, Green Building Code, and Referenced Standards Code).
TAPMO (Title 24, Parts 4 and 5): (read-only version of the Mechanical Code,
http://epubs.iapmo.org/2019/CMC/index.html#p=3, and Plumbing Code:
http://epubs.iapmo.org/2019/CPC/index.html).

NFPA (Title 24, Part 3): (read-only version of California Electrical Code
https://www.nfpa.org/codes-and-standards/all-codes-and-standards/codes-and-
standards/free-access?mode=view )

West (Titles 1-5, 7-23, and 25-28): (available at
https://govt.westlaw.com/calregs/Index transition Type=Default&contextData=%28sc.Def
ault%29, but users are subject to Thompson Reuter’s Terms of Use agreement
(https://legal thomsonreuters.com/en/legal-notices/terms-of-use), its privacy policy
governing the use of personal information (https://www.thomsonreuters.com/en/privacy-
statement.html), and its cookie policy requiring users to enable first-party and third-party
cookies to access the CCR (https://www.thomsonreuters.com/en/privacystatement.

html#cookies).®

These private versions of public laws are not “publicly available™ because the private entities

impose “end user restrictions” that “are incompatible with the purposes and operation of the

CPRA.” Cty. of Santa Clara, 170 Cal. App. 4th at 1335 (holding that the defendant county could

not demand licensing agreements or impose restrictions on end users of public records). In

County of Santa Clara, the Court of Appeal held that California law batred the imposition of end

user restrictions on public records. This policy, the court reasoned, “effectuates the purpose of the

3 To avoid the restrictions, a user must pay these private entities a fee ranging from approximately
$66 (for a paper copy of the swimming code from ITAPMQO) to $865 (for a yearly electronic
subscription to all of the codes published by the 1lgl(l).
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statute, which is increasing freedom of information by giving members of the public access to
information in the possession of public agencies.” fd. The court explained that the same policy “is
enshrined in the Constitution” and *“would be undercut by permitting the County to place extra-
statutory restrictions on the records that it must produce, through the use of end user agreements.”
Id. (citations and quotations omitted). So too here. Current electronic versions of the CCR are
subject to a litany of contractual and technological'restrictions. See, e.g., West TOS Copyright
Policy, Atips://legal.thomsonreuters.com/en/legal-notices/contacts (requiring express permission
to copy and distribute cases and statutes electronically) (last visited on Mar. 11, 2021); ICC Title
24, Part | https.//codes.icesafe.ovg/content/CAAC2019 (read-only version, technologically
incapable of copying/pasting on browser) (last visited on Mar. 11, 2021); IAPMO Title 24, Part 4
(mechanical code) Attp.//epubs.iapmo.org/2019/CMC/index.html#ip=1 (read-only version,
technologically incapable of copying/pasting on browser) (last visited on Mar. 11, 2021). These
private versions are inadequate under the CPRA because of these end user restrictions.

5l. Second, the availability of paper copies at certain libraries does not free agencies
from their responsibility to produce ¢lectronic copies in response to CPRA requests. (Exhibit G.)
The CPRA is clear that “any agency that has information that constitutes an identifiable public
record not exempt from disclosure pursuant to this chapter that is in an electronic format shall make
that information available in an electronic format when requested by any person.” Cal. Gov’t Code
§ 6253.9(a) (emphasis added). Paper copies do not satisfy this requirement.

52.  Finally, OAL’s offer to scan paper copies of the CCR similarly misses the mark.
(Exhibit D at 35.) OAL must provide the records in an electronic format. Cal. Gov’t Code §
6250(a)(1)(2) (agencies must provide records in electronic formats that they hold, use, or provide

to other agencies).

No Exemption Applies.

53.  The CPRA carries a “presumption in favor of access.” Am. Civil Liberties Union
Found. v. Super. Ct., 3 Cal. 5th at 1040. Agencies can overcome that presumption only by showing
that one of the over 100 statutory exemptions applies. Long Beach Police Officers Ass’nv. City of

Long Beach, 59 Cal. 4th 59, 67 (2014) (“The act has certain specific exemptions (Cal. Gov’t Code
-20-
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§§ 6254-6254.30), but a public entity claiming an exemption must show that the requested
information falls within the exemption.”); City of San Jose, 2 Cal. 5th at 616 (“Every such record
must be disclosed unless a statutory exception is shown.”); Cal. Gov’t Code § 6255 (a) (“The
agency shall justify withholding any record by demonstrating that the record in question is exempt
under express provisions of this chapter or that on the facts of the particular case the public interest
served By not disclosing the record clearly outweighs the public interest served by disclosure of the
record.”).

54. In their letters to Public Resource, neither Respondent invoked a single one of the
exemptions listed in the CPRA. (Exhibits D, G & 1.) By failing to do so, they have waived the
ability to claim any exemption under the CPRA. Haynie v. Super. Ct., 80 Cal. App. 4th 603, 611
(2000) (“The public agency has the burden of establishing an exemption before records are
provided, and exemptions not then asserted are waived.”).

CPRA PROCEDURE FOR WRIT OF MANDATE

55. When a verified petition to the superior court of the county where the records or
some part thereof are situated establishes that certain public records are being improperly withheld
from a member of the public, the court shall order the public official to disclose the public record,
or show cause as to why he or she should not do so. Cal. Gov’t Code § 6259(a). The court shall
decide the case after examining the record in camera (if peﬁnitted by the Evidence Code), papers
filed by the parties, and any oral argument and additional evidence as the court may allow. Id.

56.  If the Court finds that failure to disclose is not justified, it shall order the public
official to disclose the record. Id. § 6259(b).

57.  To ensure that access to public records is not delayed or obstructed, the CPRA
requites that “[t]he times for responsive pleadings and for hearings in this proceedings shall be set
by the judge of the court with the object of securing a decision as to these matters at the earliest

r

possible time.” Cal. Gov’t Code § 6258.

58.  The CPRA and the California Constitution embody and protect the “fundamental
and necessary right of every person in this state” to access the information concerning the conduct

of the people’s business. The Constitution animates this right even further by guiding courts’
-21- :
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interpretations: “A statute, court rule, or other authority . . . shall be broadly construed if it furthers
the people’s right of access, and narrowly construed if it limits the right of access.” Cal. Const. Art.
I § 3(b)(2). Respondents cite no exemption or public interest that justifies their withholding here.
And indeed, it is difficult to fathom a more classic and fitting invocation of the CPRA than Public
Resource’s request to access core public records—the very laws which govern virtually every
aspect of private and business life in this state. As the United States Supreme Court said last year:
“Every citizen is presumed to know the law, and it needs no argument to show . . . that all should
have free access to its contents.” Georgia, 140 S. Ct. at 1507 (internal quotations omitted). In
California, citizens do not have “free access” to the contents of the CCR. This writ seeks to remedy

that.

FIRST CAUSE OF ACTION
For Violation of the California Public Records Act &
Article I § 3 of the California Constitution
(Against Respondent OAL)

59.  Petitioner Public Resource incorporates herein by reference the allegations of
paragraphs 1-59 above, as if set forth in full.
60. Respondent OAL’s refusal to release public records and its insufficient responses to

lawful requests violate the CPRA and Article I § 3 of the California Constitution.

SECOND CAUSE OF ACTION
For Violation of the California Public Records Act &

Article I, §3 of the California Constitution
(Against Respondent BSC)

61.  Petitioner Public Resource incorporates herein by reference the allegations of
paragraphs 1-59 above, as if set forth in full.

62.  Respondent BSC’s refusal to release public records and its insufficient responses to
lawful requests violate the CPRA and Article I § 3 of the California Constitution.
i
"
i

I
-22.
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PRAYER FOR RELIEF
WHEREFORE, Petitioner prays as follows:

63.  That the Court issue a peremptory writ of mandate directing Respondents to provide
Petitioner with the requested records;

64.  That Petitioners be awarded attorney’s fees and costs pursuant to Cal. Gov’t Code §

6259(d); and

65.  For such other and further relief as the Court deems proper and just.
Dated: March 17, 2021 COOLEY LLP
By:

Matthew D. Caplan

Attorneys for Plaintiff
Public.Resource.Org, Inc.

-23-
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VERIFICATION

I, Carl Malamud, hereby state as follows:

1. I have read the foregoing Petition for Writ of Mandate and know its contents.

2. I certify that the factual allegations contained in the Petition related to Petitioner
Public.Resource.Org, Inc. are true, based on my own personal knowledge.

I declare under penalty of perjury and the laws of the State of California that the foregoing

is true and correct and that this Verification was executed on this 17% day of March, 2021 in

HealdSburg 5 California. DocuSigned by:
(ar Malamud
ES0A3SAECAFE462...
Carl Malamud
-24 -
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Letter from California Building Standards Commission to
Carl Malamud regarding Public Records Act request, dated
January 7, 2021.

43 - 44

Response Letter from Public.Resource.Org to California
Building Standards Commission responding to January 7,
2021 letter, dated January 29, 2021.

45 -46

Email from Mia Marvelli to Carl Malamud re PRA response,
dated March 2, 2021.
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ORIGINAL COPY

STATE OF CALIFCRNIA - DEPARTMENT OF GENERAL SERVICES . ’
STANDARD AGREEMENT - AMENDMENT - ;

STO 213A (Rev, 102019 AGREEMENT RUNBER AMENDMENT NUMEER Purchasing Authurlt; Hiumber
[ CGHECHK HERE IF ADDITIONAL PAGES ARE ATTACHED paGEs| OAL CCR CONTRACT 2015 2 OAL-7910

1. This Agreement is entarad into between the State Agency and the Contractor named below:

STATE AGENCY HAME :

Offica of Administrative Law

COMNTRACTORNAME

West fublishing Corporatlan

2. The term of this Agreement is:
START DATE
Japuary 1,206 ~ . A '
THROUGH ENG DATE
December 21, 2020
4, The maximum amoaunt of this Agraement aftar this Amerdment is:
Revenue contract « $350,000 annual license fee plus 8.1% royalty payment.
4. The parties mutually agree to this amendment as follows. All actions noted below ars by this reference made 2 part of the Agreement and

rearperated Kerein: pyrgiant to section 2.1 of the OAL CCR CONTRACT 2015, the parties agree to extend the contract by 1 _
year beginning 1/1/2020 and ending 12/31/2020. This is the second of two optional extensions provaded
for in Section 21.1 of the originat contract, _

Al other terms and fandjtlons shall remaln the sore,

N WTNESS E'W-.‘EREOF THI5 AGREEMENT HAS BEEN EXECUTER BY THE PARTILS HERETO.

- CONTRACTOR
CONTRACTOR NAME (If cthar than an Indivdual, state whether a corporation, parmarﬂp. etc)
West Publishing Corporation

CONTRACTOR BUSINESS ADDRESS ary STATE  [ap
610 Opperman Drive Eagan N 55123
PRINTEDNASAS OF FERSON SIGNING ] TIME
onna M. Gies . Assistant General Counsel
(‘ mli\tv\.\umom D SGATL DATE SIGNED
0& - 22 -2.019
- STATE OF CALIFORNIA .
comm\cnm Aatncv NAME
Office of Administrative Law ]
CONTRACTING AGENCY ADORESS ary o STATE 2P
300 Capito!Mall, Suile 1250 7 - Sacramento CA 05814
PRINTED NAME OF PERSCN SIGNING TImLE
Kenneth J. Poglie o ) Director
CONTRACH i RIZED SIGNATURE DATE SIGNED
; 13~ 1%
CAUFORHIA DEFARTMENTVOF GENERAL SERVICES APPROVAL c EXEMPTION (If Appiicabia}

APPROVED
gec § 02019

OFFICE OF LEGAL SERVICE P §
DEPT, OF GENERAL ERaces 2getoll
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“STATE OF CALIFORNIA

STANDARD AGREEMENT AMENDMENT

STD. 213 A (Rav 803)

[J cEECK HERET¥ ADDTYIONAL PAGES ARE ATTACHED Pages | AGREENENT NUMBER AMENDVERT NUMBER
OAL CCR 1

R\GINAL . ' |covmacrms

HEQISTRATION NUMBER

1. This Agreement is enterad into botween the Stats Agency and Contractor named below: -
BTATE ADENCY'S NAME :

OFFICE OF ADM]NISTRATIVE LAW

CONTRAGTOR'S NAME

WEST PUBLISHING CORPORATION
2, The term of this

Agresment Is - Ill/ZOlG through ©12/31/2015

3. The maximum amount of this $Revenue contract - $350, 000 aanuval license fee plus 8.1% royalty payment.
Agreement after this amendment Is:

4, The parties mutually agree to thls amendment as follows. All actions noted balow are by this refarence made a part
of the Agreement and incorporated herain:
Pursuant to section 21.1 of the OAL CCR CONTHACT 2015, the partlss mutyally agres to extend the contract by
ons year beginning January 1, 2019 and ending Decermber FT , 2019, This Is the tirst of iwo cptional extensions -

provided for In Sechon 21.1 of the contrac!

—r--‘*—ﬂll'otﬁsr-termsmdt:onditidnfshall"rsmam‘mé‘*smﬁé?"‘

- IN WITNESS WHEREOF, thie Agreament haa heeﬁ executed by the parties hereto.

. A " CONTRACTOR . Departmest of cu A Sorvicss
‘CONTRACTOR'S NAME (If atfer than ar Individusi, stale whethar & corporatlon, parimaretip, eic, Usa Only
WEST PU];E@A}ENG GORPORATION » - .

BY (Authorizad grmhgp - DATE SIGNED (Do riot type)
& . o n} 1s/18 _
PRINTEE/NAME AND TITLE'DF PERSON SIGRING ™ - ‘ " APPROV ED
Alejandro Medrano, Manager, Government Costomer Contracts ‘
ADDRESS , .
610 Opperman Drive, Eagan, MN 55123 S | HOY 30208
| STATE OF CALIFORNIA SERT gpoézelﬁémgﬁfs%%ﬁ;és
AGENCY NAME
OFFICE OF ADMINISTRATIVE LAW
BY Signatuns) . DATE SIGNED (Do ot fype)

s ey g __|{t-ta-20/8 .

! PRINTED NAME AND TITLE OF PERSON SIGNING (C}~ ' ‘ O exampt per:

- DEBRAM. CORNEZ Director
ADDRESS
300 Capitol MaIl Suite 1250 Sacrdmento, CA 95814
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' STATE OF CALIFORNIA
STANDARD AGREEMENT

, STD 212 (Rev 08K03) - ‘ AGREEMENT NUMBER
. ' OAL CCR CONTRACT 2015

REGISTRATION NUMBER

1. This Agreement Ia entered into between the State Agency and the Contractor named below:

STATE AGENCY'S | AGENCY'3 NAME
OQFFICE OF ADMISTRATI\(E LAW
CONTRAGCTDRS NAME .
WEST PUBLISHING CORPORATION .
2, The term of this 17172016 : through 1273112018 -
Agreament Ts: ’ .

3. Tha maximum am;:runl $§ [Revenue Contract: $35 0,000 Annua! License Fee + 8.1%Royalty paid to QAL)
of this Agraemant Is:

4. The parties agree to comply with the terms and conditions of the following exhlbrts which are by th[s reference made a
part of the Agresment.

ExHibit A~ Scops of Work ' ' 0 page(s)
Exhibit B - Budget Detai! and PaymentProvlslons ) ' » 2 page{s)

Exhibit C* - Genaral Terms and Conditions - : S |

Check mark one item below as Exhibit D; ’ T
M Exhiblt - D Speciai Terms and Conditions (Attached hereto as part of this agreement) 8 page(s)
| CI] Exhiblt - D* Speclal Terms and Conditions :

-

Exhibit & - Additional Provisions . . page(s)

tiams shown with en Asterisk (%), are hareby fncarpaated by refareme end mads parr af this agreemem‘ asif attached hereto.
Thess docurments can be viewed gt www.dgs. g ActLangue ‘

IN WITNESS WHEREOF, thls Agreament has baen executed by the parties heteto.

CONTRACTOR o Callfornia Department of General

Services Usa Only
CONTRACTOR'S NAME (7 olfiar than an Individest, steln whother = corparation, partnership, ole) -
West Publishing Cotporation _ ‘ 2/ ‘
3y {Authurizad Signatur) DATE 8§ (Do yeaf fype) .

Sl Ml | Frelz05 :

FRINTED Nmemome OF PERSON SIGNING APPROVED
John S. Nelson, Dlrector. Procurement and Proposal Management
ADDRESE

610 Dpperman Dnve, Eagen MN 55123

STATE OF CALIFORNIA

“AGENCY NANE
Dﬂ':ce of Administrative Law :

e T | A
m'lfk_px%m) 9-92-20/5 |
Pmmmmamnm.sonensmsmm%,’ I - 1 O exemptper:

Debra M. Comez, Director . - -
ADDRESS
300 Capitol Mall, Suite 1250, Sacrarnento, CA. 95814
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Exhibit A, Scope of Workt’RequIred Publication Services...............coonernvrennicssssinne 3
R 0 1 OV PSR PPN 3
2, Master Database ..........cvnenieaiimiiriin, A 3
- 3. California Code of Regulatlons .......c.ccocecovenenee. femreetnte s e ST 4
3.1, Official California Code of REgUIBHONS ...t eeriricmicseisss v sermssnssssesnns — 4
3.2. CCR Supplement ("Reglster}.........ccovvenas Shmemamansemanssmimensasessasnss Caresnesnravesesarevenrrenee 4
- 3.3, CCRTables of Contonts.......ccvveeinniciiininisrivermsnine ORI eesseenenennenesanarnn 5
+ 3:3.4. Master Table of COMENIS ..o s s e 5
3.3.2. Division Level TEbIE Of COMENS...u.ve. rreeisessermessessesssenssesmssssesensaesssssensecsasasssssss 5
4. MaSLET INABX ...eocieererrneeereenemtrsnsressesssssssmsienesssrsnssnians et arare it e eesestatensarisrees eeeirsearons 5
I =T o g Lol 0 ] P PP ]
6. CCR Products........... reeeberenire et essar e it e s s ananrar sy AR receeenegrrene s esetie essessnsnsans 6
Todntemet COR.....v et e et se s s aane reseeRthmtetber e amne e s s s eehreet 6
8, The Californla Regulatory Notlce Reg(ster ................ S YOP SR Y NOSYPN 8
9. Transmission of Material for Publication........c..c.ccenemeeee. nreeenysenne et SRS 8
10. Editorial Responsibilities and Accuracy .............ccevieneeene N SOOI SPRON *
11. Publications and Servicas fof QAL raens eemersirententserneeren 10
12, Publications for County Clerks and Deposltory Librafes ........cueiirens SR 11
13, REPOMS .o tesicenie i eranses s onssat st s sebesaes s seoens e raresarasnassasassassasseseeraneis eneenarennenes SR 1
Exhibit B, Revenue Provisions .............covcieniensiciannani Crarerenerr st s R 12
- 14, Annual License Fee and ROYAHY ......coovcoivinernieniensenissssasssssssssnssssrasnns peeteenenne 12
16. Compensation Delivery Requirements................ rtverarenaerseee e aredee b nerara e snvenarara s asnanean 12
16. Standard Budget Contingency Clause ............ 12
Exhibit C, State of California General Terms and Conditlons.............cccccviimincninicnens 14
Exhibit D, Spectal Terms and Condtions.............cociemnc s 18
17. Compensation and Royalties......c.iii s e o |
18. Intsllectual Property Rights .......................................................... 15
19, Damages ..., ST, T 17
18.1. ActualDamages.........., ................................ OO YRR PRPRPPRE I 4
18.2.  Liquidated Damages....ceresiersmasarssiersassinsssisssnasinsasiessssssssessssssemsnanassenss .17
20, AuditS..veeece e Ehdeebeme RN IO SR A A e R A4S e b e ad SRS SER R AAS b i Sesanisas e banare 18
21. Term; Termination...........ce.. fmraesteNmasieis s et R s sl b s b nas RO RS PR TR SR R RS venvorsrasen 18
211, TeMurirenenn taseeeneTeTe Ee IR RAE S L EA R TSR e AR TER IS ARR L RRE RS bR r e A s aer e r e dastanatsunn 18
21.2.  Failure 10 PafOMM......cccvercermmrirnisesnsnsscnsssasesenas S weinrasnnes verenramrarans e renas 18
21.3. Partles’ Obligations Upon Temmination............ hearetarseessr et b st s s na et g ae s e 19 -
22. CRANGES wvvvverecimicsnancesiesssssisssssssssssmssesssmssssssonsmasasnsess SO 19
23. Substitutions ... ccresciieniinns Caeeseresmeemireertest e fe et reeearas sane e AASLEOERR BE 4R aORe paobanbmts in 20
24, Soverabllity ......c.u v s ereressneraants e e et raasnes 20
25, Waiver/Non-Waiver.........cuiee i SOOI ¢
28, Rights of State AQenCles.....cir i cccecsmntte i ssmne s snsr s iaaasas s st s s e saassssrsatens 20
27. Right O INSPECHON ...ocvvir sttt b asssas i sssassnansastanssasossave 21
_ 28, Subseriptlon LIStS.......c.oveccirssrinsnieansenmssmnenmssssssnnasscsnninnien eresen s et 21
- 29. MISCellaneous ProVISIONS....ie it sisessasinesvassssasssssssssisnt snisassssnissnsnssiooe 21
28.1.  Short THIE..ccciimererinbenmenseanine HeermereerreEotbre e e henere e eSO e SRR S s S Ls R e et SO R0 21
29.2. Statutory Requiremenis............ bt SR A R RV R SRR PR b AR 21
29.3.  Cooperatlon......ccasmind U SRRSO 21

Exhibit B - 000007



QAL CCR 2015

29.4. Electronic Submission Plan

e st ee oo oo 21

29.5. Marketing and Advertising Of CCR.......cvviriieiimie et ieeeceveneessnte s ceassneserumssans 22

30. ENHIE AQraemMeNt ... o e e ceie et res e amsenreasrassssas sert s sesanenss e sesbesatant nssnenssssvanssnsmne 22

31. Contract Administration......ccccveeceeeeiriiiecenns esiewtasresraserreressassersaosaRtETerTeESERRNY LY naennnnneansber s 22
Page 2 of 22
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OAL CGR 2018 _

Exhlblt A, Scope of Work/Required Publication Services
1. Costs

- Al costs incurred by the contractor in its perfomance of this contract are the respon5|b|l|ty
of the contractor and shall not be charged to the state of Californla.

2. Master Database

The contractor shall malntain the Officlal Califomla Code of Regulatlons (CCR) In an
electronic database, which for purposes of this contract shall be referred to as the “Master
Database.” To ensure that all CCR products accurately reflect the Official CCR content, the
Master Database must be the source for all hard copy text and electronic pmduc’(s as well
as the source for the contents of the Intermet CCR.

Prompt and accurate updatlng of the CCR Master Database Is a key component of the CCR
publication.canfract. The contractor shall update the Master Database as soon as feasible
after OAL provides-the contractor with regulations that have been endorsed by the
Secretary of State, preferably withih 15 days but in no event longer than 30 days after OAL
delivers the regulation text. The text of regulations and all other items in the Master
Database shall be subject to inspection, revision, and comection by OAL. The mntractor
shatl take |mmediate action to make any correctlons specified by OAL

The confractor shall maintain the Master Database in a secure environment and shall
establish an Availability and Operational Recovery Plan to protect the integrity and
avallability of the Master Database agalnst the risk of attacks that may cause nuisance,
significant interruptions of service or unauthorlzed changes to the Master Database content,
At a minimum, the contracter's Avallability and Operational Recovery Plan shall Include
upgrading software and installing software patches and updates as often as'nescesgsary fo
address security risks; removal of unnecessary software applications that run with
adminlstrative privileges or that recelve packets from the network; use of an extemal
firewall; establishment of remote administrafion security; restricted server scripts; web
server shields with packet filtering, and education of personnal worklng wlth the Master
Database.

The CCR Master Database shall conslst of material not subject to any claims of Ownemhlp
or copyright, except those of OAL on behalf of the state of California. The CCR Master
Database shall include tables of contents, headings and captions, regulation text Including
all charts, graphs, tables, llustrations, forms etc. designated by OAL for publication,
authority and reference citations, and history notes.

Upon completion or termination of tha contract, the contractor shall provide OAL with a
_useabls elactronic database containing the data from the Master Database. The data must -
be provided in a standard (free from any proprietary formatting or codes) portable and easily
processed or converted format such as XML or a relatlonal database capable of extraction
vla standard SQL querles. The contractor shall be responsible for all costs assoclated with

transferring-the data to OAL In a usable form upon completion or termination of the CCR
publication contract.

Page 3 of 22
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DAL CCR 2016

3. California Code of Regulatiens

3.1. Official California Code of Regulations

The contractor shall publish the Official CCR on 8% by 11 Inch pages, loose leaf, in a form
which assures that pages can be easlly inserted into standard three-ring binders. Text paper
shall be 20 [b. standard weight with a minimum of 30% postconsumer recycled content.
Regulation text shall be printed in black, with font size no smaller than that used in the

Official CCR in 2014, The format of the Officlal CCR is subject to OAL approval prior to

Initial publication. The contractor mugt submit any future format changes fo the Diractor of
OAL for approval prior to Implementing any changes. The confractor may offer binders for

sale to subscribars but shall not require any subscriber to purchase binders.

The contractor shall accurateiy and legibly print regulations as filed with the Secretary of

State, including all charts, graphs, tables, lllustrations, notes, graphics, etc Each volume of
the Official CCR shall contain the following:

' (a) Title Page;

(b) A page listing hlerarchy for that title with a nomenclature cross- reference for the pre~
1890 hierarchy,

* (c) Table of contents for that title listing the headings of each Dl\nsnon Chapter
Subchapter, Group and Subgroup where applicable, and Article;

(d) Division level table of contents preceding each division within a title;

(e) Complete text of ragulations, including all narrative text, forms, appendices, prefaces,
footnotes, endnotes, tables, farmulas, graphics, illustrations or other regu[atory
material deslgnated by OAL for publication;

() Authority and refarence cltations for each section;

{0) History notes for each section;

{h) The Reglster number and publication date of the last revision on each page to reflect
the last date any item on that page was affected by a regulatory action; '

(I) Such other materals as OAL may direct to be publlshed

In additlon to the itemns listed above, the Official CCR may. in the contractor's sole
discrétion, also Include annotations, appropriate research raferences, or other editorial

material created by the contractor, to which the contractor may retaln all Intellectual property
rights.

3.2. CCR Supp!ement (“Register”)

The contractor shall compile the regulations filed during each calendar week, and use this - -
compilation to update the CCR by publishing the weekly Callfomnla Code of Regulations
{CCR) Supplement. Using the underline {or ltallcs) and strikeout In regulation text to discem
changes to the existing text of the CCR, the publisher shall integrate newly adopted,
amended or repealed regulations Into the CCR and publish the resulting regulatory changes
in the CCR Supplement. : .

The contractor shall number the CCR Suipplement by week and year {e.g. Reglstar 2014,
No. 42 contains regulations filed with the Secretary of State during the 42nd week of 2014);
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and shall publish the weekly CCR Supplement preferably W|th|n 15 days but In no event -
longer than 30 days after OAL sends regulation text for publlcatlon

For sections that are being repealed, the contractar shall add the word {Repealed) to the
heading for the repealed section, If other repealed section(s) appear on a page being
revised in th4t issue of the CCR Supplement, and the heading of the other repealed,
section(s) are missing the word (Repealed), the contractor shall add (Repealed) to'that
heading. : :

The Supplement shall match the format requlrements stated above for the Official CCR. The
CCR Supplement shall be distributed to subscribers accompanled by information adequate
to Inform subscribers how to replace the updated pages of the Official CCR. The contractor -
shall distribute the CCR Supplement on a timely basis to subscribers for all full sets,

- subsceribers to individual title(s) or subsctibers to any other product tteration offered by the
. publisher that are affected by the weekly updates.

3.3. CCR Tables of Contents

- 3.3.1. Master Table of Contents :

The contractor shall publish a Master Table of Contentswth a complete Ilstmg by heading
of all regulations In all titles (exciuding Title 24) by Tttle, Division, Chapter, Subchapter,
Group and Subgroup where applicabls, and Article. The contractor shall update the Master
Table of Contents quarterly to reflect regulations that were added, amended or repealed
during the previous calendar quarter, and distribute any revised pages, accompanied by

. . Instructions adequate to Inform subscribers how to replace the updated pages.

3.3.2. Division Level Table of Contents

Each Divislon of the CCR shall be preceded by a Division Level Table of Contents for that
Divislon listing tha headings of each Chapter, Subchapter, Group and Subgroup where

- - applicable, Article and Section. The contractor shall update the Division Levet Tables of
Contents quarterly to reflect regulations that were added, amended or repealed during the
pravious calendar guarter, and distribute any revised pages, accompanied by instructions -
adequate to inform subscribers how to replace the updated pages, except that If regulatory”
materlal filed by OAL with the Secretary of State includes enfire new chapters or entire new
arficles, the contractar shall distribute a ravised Division level Table of Contents (or revised
pages In the Division Level Table of Contents) when it publishes the new chapter or arficle.

‘-4 Master Index

The contractor shall create and publlsh a Master Index to which the’ contractor may retaln all .
intellectual property rights. The Master Index shall Include a Table of Statutes to
Regulations, listing all of the California statutes cited in the Authority and Reference notes
following sach section of the CCR. The Master Index shall be updated no less than

- annually.

The Masfer Index may, In the oontractor's sole discretion, include appropriate research
references, annotations or othet editorial _rnateriai to which the contractor may retain all
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intellectual property rights. The title page of the Master Index shall Indicate that the Master
Index has not been reviewed by the Office of Administrative Law and Is not part of the
Official California Code of Regulations. The contractor shall publish the Master Index no
later than 180 days after the start date of the CCR publicatlon contract.

The contractor may copyright the Master Index If the contractor decllines to obtain a
copyright on Its own bshalf, the contractor shall obtain a copyright In the name of OAL on
behalf of the. State of California. All expanses of obtalning such copyright, elther on behalf of
the contractor or OAL, shall be the responsibility of the contractor.

5. Electronic CCR

The contractor shall publish the CCR on CD-ROM, or other successor technology as may
‘otherwise be agreed to by OAL and the contractor, monthly at-a minimum, The Electronic
CCR shall contain all elements of the Official CCR and shall accurately reflect the complete .
contents of the Officlal CCR. The Electronic CCR may, in the contractor's sole discretion,
also.include other appropriate research references, snnotations or other edltonal material to
which the contractor may retain all Intel[ectual property nghts

6. CCR Products S p

In addltion to selling full sets.of the CCR In hardcopy and CD-ROM, and licensing all-or part
of the CCR to other publishers, the contractor may, in its sole discretion, elect to additlonally

publish any segments or compilations of the CCR for sale as separate units, In any toplc
area or cther grouplng, and In any format.

7. Internet CCR

The contractor shall make available on the Internet and free to the-public an electronic
varsion of the CCR which is capable of accommodating a high number of simultaneous
users, at minlmum supporting the numbar of simuftaneous users who visited the Ihtemet
CCR In 2014, The Internet CCR shall meet the following minimum requirements:

(a) Accessible to Persons with Disabilitles: The contractor shall ensure that the Intemet
CCR complies with applicable state and federal requirements for accessibility by
parsons with disabilities.

(b) Content: The !nternet CCR shall accurately reflect the content of the-Offlclal CCR.
The contractor shall update the Internet CCR no later than 6:00 p.m. Pacific time on
" the next business day followlng the date it Issues the weekly CCR Supplement. The
Internet CCR shall accurately reflect the date on which the online CCR was last
updated.

{c) Format: The Intemet CCR shall include any necessary informatlon, soszvare and
technical support to make the complete CCR available, Including graphics, tables,
forms and any othar material included in the Officlal CCR. The format shalibe -
compatible with all Internet browser software and supported versions widely In use,
including, but not limited, fo Internet Explorer, Mozilla Firefox, Apple Safari and
Google Chrome. The use of browser plugins or additlonal software (such as Adobe
Flash, Microsoft Silverlight etc.) to view the database content is discouraged.
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(d) Agency List and Division Level Links: The Internet CCR shall coritain list of state
-agency names and addresses, each of which shall contaln a pemaneant link {i.e. hard
link that a user may save as a “favorite” or “bookmark" browser link) to the division
level table of contents for that agency.

(e) Data Inteqrity and Avallability: The contractor shall make the lntemet CCR available
24 hours a day, 7 days a week, excluding scheduled maintenance approved by QAL
not to exceed 2 hours per week. The maximum allowabls outage during times of

“disaster shall not exceed 5 working days. The contractor shall take steps to protect
the integrity and availability of the Internet CCR against the risk of attacks that may
cause nuisance, alter the data by unauthorized individuals, or significant interruptions
of service. These steps shall Include upgrading software and Installing patches as
often as necessary to addrass security risks; removal of unnecessary software
applications that run with administrative privileges or that recelve packets from the
network; use of an external firewall; establishment of remote administration security;
restricted server scripts; web server shields with packet filtering, and education of
personne! working with the Internet CCR.

() Accuracy: The contractor shall ensure that the Intemet CCR accurately reflects the
most recent weekly updated verslon of the Official CCR; that It is complete and
contains all the materlal defined as part of the Official CCR; and that it Is fit for
publication on the Infarmet.

(9) User-Friendly: Response time for a baslc query must be comparable to rasponse
times for Intemet legal research databases widely in use. The contractor shall ensure

" that users can view, print and search with reasonable ease of use. The coniractor

" . shall provide users with a universal search capabllity, including, but not limited to
search by natural languagse, literal strings, and available use of Boolean operators.
The contractor shall include a [ink to “FAQ" and/or “Help” on the home page to
provide [nformation to help users navigate the website. Linking commercial

-advertising Is express!y prohlblted without the prior written consent of the Dlrector of
OAL,

(h) User Suppari: - The contractor shall pravide toll-free custorner asslstanca during
regular business hours. The contractor shall respond to customer service inquiries
within two business days of receivmg a voice message, written oommunlcatlon or
email. =

(i) Prvacy: The contractor shall collect information adequate to repon to OAL the
number of visits to the website and Jength of session; however the contractor shall
nat coilect personally [dentifiable Information from any user’s Intemet session without
the expilicit, opt-in consant of the user. The contractor shall post a “privacy and
conditions of uss” page informing users about the collection and use of :nformatlon
regarding vislts to the enline CCR.

() Reports: The contractor shall provide OAL with quarterly reports about usage of the
Intemet CCR durlirig the prior calendar quarter. This report shall contaln Information
about the number of users vislfing the Internet CCR, including the number of visitors
per weaek and average session length. The coniractor shall also report the number
and type of technlcal support queries for the Intemet CCR, and provide a detailed
explanation for any unanticipated interruption in service that exceeds one hour.
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(k) Title 24 Explanatory Note: The coniractor shall list title 24 in the list of CCR ftitles In
the Internet CCR, state that title 24 is published by the Building Standards
Commission (BSC) and link the listing for title 24 to the BSC website at
htto:/Awww.bsc.ca.govidefault.htm.

8. The California Regulatory Notice Register

The contractor shall publish the California Regulatory Notice Register (Notice Register)

each Friday using material provided by OAL the previous week. The contractor may elect to
raceive the material in hardcopy or via electronic mail. The Notice Register shall be printed
on Bz by 11 Inch pages, three-hole punched, in a format of comparable quality to that in

use In 2014, Text paper shall be 20 Ib. standard welight with a minimum of 30%

_ postconsumer recycled content. Text shall be printed in black; font size shall be no srmaller -
than 10 point far text within paragraphs.

Potential elements of the Notice Register include, but are’ not Ilmited to: ‘

{a) Notices of Proposed Regulatory Actlon

(b) Summaries of approved regulations filed with the Secretary of State the previous
woek

{c)} Summarles of regulation decisions Issued durlng the previous week and summaries
of the reasons for OAL disapproval of a proposed regulation

(d) Quarterly index of OAL regulation declsions

(e) An agency’s request for review of an OAL dlsapproval decision, OAL’s response to .
“the agency request for review, and the Govemor's declslon .- .

(N Underground regulation petitions and underground regulation determinations issued
pursuant to Government Code section 11340. 5

. {g) General Public Interest Notices _

(h) Petition decisions pursuant to Government Code section 11340.7

(i} Periodic indices of regulations approved and filed with the Secretary of State

(i) OAL annduncements

{k} An Annual Rulermaking Calendar pursuant to Government Code section 11017. 6
The contractor may distribute the Annual Rulemaking Calendar to subscribers on CD
-~ or other electronic format, but shall provide a print version wpan request by any
subscriber. .

By 10:00 a.m. Pacific Time on every Friday, the contractor shall send a linked PDF copy of
that day’s Issue of the Notice Register which fully and accurately reflects the print version of
the Notice Register. (For purposes of this RFP, the term “linked PDF copy” means that each
item listed in the online Table of Contents shall include a hyperlink so that clicking on that
item In the Table of Contents takes the user to that notice in the text of the Notice'Reglster.)

- The linked PDF copy of the Notice Register shall be sent by electronic. mali to the person(s)
deslgnated by the Director of OAL to recelve the linked PDF copy of the Notice Register.

9. Transmisslon of Material for Publication

QAL shall fumish to the cantractor, at the contractor's expense, all regulations, notices and -
any other material designated for publication under the CCR publication contract. OAL shall
deliver to the contractor, at the contractor's expanss, a copy of approved regulations
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endorsed by the Secretary of State each day that OAL files regulations with the Secretary of
State. The contractor's method for collection and delivery shall provide for routine dellvery
the next business day after QAL files approved ragulations with the Secratary of State. DAL
shall provide the contractor with approved notlces once each week via electronic mail.

The contractor may elect to recelve an unofficial advance copy of proposed regulations prior
to review and action by OAL, to be fransmiftted to the contractor at the contractor's expense.
The contractor shall understand that these unofficial advance coples of regulations may be
" revised before filing or may never be filed with the Secrelary of State, and may therefore not
become part of the Officlal CCR.

By 10'00 a.m. on the business day followlng the date OAL takes action on any proposed
regulatory action, OAL shall Inform the contractor of such action by sending, via electronic
~ mail, a Daily Action Report containing the followmg Information:

{a) OAL Flie Number

. (b} Title affected

(c) Agency
. (d) OAL Actlon (Approval/DisapprovaifWithdrawn)

(e} Date of filing with Secretary of State

10. Editorial Responsibilities and Accuracy

" The contractor shall-ensure that regulation text, as published, accurately reflects the final
regulation text as fled with the Secretary of State. The contractor shall ensure that notice
text, as published, accurately reflects the text of the notice provided by OAL. All edttorial .
work, including but not limited to proofreading, copyreading, correction, data preparation,
formatting, and typographical composition work for the CCR and Notice Register, sha]l be
perfon-necl atthe contractor’s expenss., . )

The oontractor shall not alter the text of regulations, notices or any other materials fumlshed
by OAL for publication, except as exprossly directed or authorized by OAL. I, at any time
during the CCR publication contract, OAL determines that the publisher's editorial work is
unsatisfactory, OAL will advise the publisher In writing and give the publisher a reasonable
opportunity to correct any deficlencles. DAL defines a satisfactory level of accuracy as zero
percantage (0%) of error rate as compared to the final regulation text filed with the Secretary
of State or as compared to the text of notices pmvlded by OAL. : :

The text of regulations and all data in the Master Database shall be subject to lnspectlon
revision, and comection by OAL. Questions regarding the text of regulations or notices shall

" be promptly called to the attention of OAL. Infarior, unprofesslonal, or unsatisfactory work

shall be rejected and returned to the contractor for prompt correction at no additional cost to

the state or CCR subscribers. OAL's Ingpection, revislon, or acceptance of work shall not be

considered a walver of the contractor's duty to corract, at the contracfor's own expense,
enors or defacts subsequently discoverad.

The contractor shall advlse the Director of OAL In advance, in writing, of any proposed
changes In the method and manner of performing editorial work covered by the CCR
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publication contract. The Direclor of OAL, or designated representative, and the contractor's
representative shall, on the request of either party or at reasonable intervals, meet and
confer to foster communication and cooperation between OAL and the contractor about the
parties' rights and responsibilities under the CCR publication contract.

" 11. Publications and Services for OAL

The contractor shall provide OAL during the term of the CCR publication contract with the
following publications and products, free of charge:

(a) Four (4) subscriptions to the Offlcial CCR and CCR Supplement Iin hard copy;

{b) Three (3) subscriptions to the Master Table of Contents, in hard copy;

{c) Three (3) subscriptions to the Master Index, in hard copy;

(d) One (1) subscription to the CD-Rom version of the CCR;

“{e) Ona (1) subscription to Annotated Californla Codes;

{f) Five (5) copies of each issus of the California Regulatory Notlce Register;

{g)One (1) complete replacement set of CCR binders annually;

- {h) 1000 copies annually of a softbound book cortaining selected statutes and
regulations specified by OAL as relevant to Californla rulemaking taw. The format and
content of the book shall be substantially similar to the 2014 edition of “Callfornia
Rulemaking Law under the Administrative Procedure Act.”

Addrtlonally, the contractor shall provide each employee of QAL, for the exclusive use by
OAL, with fres access to any onling legal research database services provided by the
" contractor. The level of service provided shall include, at @ minimum, access to casss and
Judiclal materials, statutes and leglislative materials, administrative law and regulations,
“analytical materials, and journals and law reviews for al! states and the federal government;
news and business materials available to basic national service subscribers, any other
_ features available to subscribers that are reasonably relevant to OAL's duties, and to new
online legal research database services created during the term of the CCR publicatlon
contract that are.reasonably relevant to OAlL's dutles

12. Publications for County Clerks and Depository lerarles

The contractor shall provide, free of charge, ons (1) subscription of the hard copy version of
the CCR (or, at the reciplent's option, subscription to CD-ROM or other mutually agreeable
electronic format) fo each of the fifty-elght (58) county clerks or their designess, pursuant to

Government Code section 11343.5; and to each state depository llbrary, pursuant to
Government Code sections 14900—14912

The contractor shall provide, free of chargs, one (1) subscription of the hardcopy version of
the Notice Register (or, at the recipient's option, subscription to CD-ROM or other mutually

agreeable elactronlc format) to state depository librariss, pursuant to Govermment Code
sections 1 4900—1 4912,
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13. Reports

~ The contractor shall provide OAL with perrodic reports regardmg the content of the Official

CCR and the Notice Register. These reports are to be provided no Iess often than annually
and shall include but are not firnited to:

{a) The number of regulation séctions [n existence at the end of the prior calendar year.
This report shall specify the total number of active regulatlon sections and the total
number of repealed regulation sections in each titie, and In addition shall specify the

" total number of sections in all CCR titles comblned;

(b) A tally of the number of regulations adopted, amended or repealed during the pdor
_calendar year. This report shall spacify the number of flles sent by OAL for
“publication and the number of regulation sections that wers adopted, amended or
repealed during the period covered.

- {c) A pags count of the Official CCR for the prior calendar year, This report shall state

_the number of pagas in each title and Include the total number of pages for-all titles,
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Exhibit B, Revenue Provisions

14. Annual License Fee and Royalty

In exchange for being grantad the exclusive rights to publish the Official California Code of
Regulations and the Califomia Regulatory Notice Reglster, the contractor agrees to pay an
annual license fee of $350 000.00 and a royalty of 8.1% on net revenues.

For.purposes of this agreemant, “net revenues” means all sales proceeds less retums,
discounts refunded 1o the customer, and; if not charged separately but included in the sales
price, sales taxes, transportation and handling, and In addition, all revenues recelved frorm

- licenses to third parties (including affiliated companies) without any reduction.

The contractor shall pail the annual license fee In advance, at quarterly Intervals, beglnning
with the commencement of the CCR publication centract on January 1, 2016. No portion of

the annual license fee shall be refundable during a quarter notwrthstandlng early ten‘nlnatlon
of the contract. .

The contractor shall pay the royalty at quarterly intervals. All royalties payable pursuant to
this agreement shall accrue to the benefit of OAL, and be accounted for by the contractor,
during each of the quarterly periods ending on March 31, June 30, September 30 and
December 31 of each calendar year. The contractor shall pay OAL any and all royalty .
‘amounts due for each quarterly period within 80 days after the end of that quarterly period.

| the contractor provides academlc Institutions or govemmental entitles such as the courts
with significantly discounted rates for its Internet legal research database because of their
acadetnic nature or the public benefit they provide, no royalties shall be paid by the
coniractor for CCR-related usage of the contractor's Intemet legal research database by
those customers. This exemption shall not apply to any acadamic Institution or
governmental entity whose subscription agreement is modified to requlre payments at rates
‘comparable to those paid by commerclal entities.

'15. Compensation Delivery Requirements

. Compensation shafi be mailed or delivered to the following address:
‘ Office of Administrative Law '
- ATTN: Debra Corhez, Director

300 Capitol Mall, Suite 1250

Sacramento, CA 85814

16. Standard Budget Contingency Clause

lt is mutually agreed that if the Budget Act of the current year andfor any subsequent years
coverad under thls Agreement does not appropriate sufficlant funds for the program, this
Agreement shall be of ne further force and effect. In this event, the State shall have no
liabllity to pay any funds whatsoever to Contractor or to fumish any other cohslderations
under this Agreement and Contractor shall not be obllgated to perform any provislons of this
Agreement.
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I funding for any fiscal year is reduced or deleted by the Budget Act for purposes df this
“program, the state of California shall have the option to elther cancel this agreement with no

liability occurring to the state, or offer an agreement amendment to the contractor to reflect
the.reduced amount.
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Exhibit C, State of Californla General Terms and Conditlons

“The state of California General Terms and Conditions (GTC—610) are hereby incorporated
by reference and made part of this agreement as if attached hereto. This document can be
viewed at hitp:/mwww.dgs.ca.gov/pdiResources/FormsResourcesLibrary.aspx.
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Exhliblt D, Special Terms and Conditions

17. Compensation and Royalties
Refer to Exhibit B, Revenue Provisions,

18. Intellectual Property Rights

The Officlal CCR, Notice Register and the Master Database, in all forms, are the sole and
excluslve property of the state of California. The copyrights in the Offlcial CCR, Notice
Register and the Master Database shall be owned, noticed, and reglstered in the name of
OAL on behalf of the state of Califomila. In no event shall the Official CCR, Notice Register
or Master Database be considered a “joint work” as that tarm is defined in 17 U.5.C. section
101. Except as to editorial enhancements described below, all rights In all copytightable
works prepared by the contractar, either individually or jointly with others, in connection with,
or related to, the services performed by the contractor for OAL or the state of Califonia shall
_belong exclusively to the state of California and shall constitute “works made for hire.” The
contractor agrees to exacuta, acknowladge and deliver to OAL, at na cost to the state of
California, all documents required to register cr otherwise protect such works In the United
States or in any other country and to recognize ownership in such works by the state of
Califomnla, its assignees or designees. The contractor shall take no action which will infringe
or abridge the rights of the state of California in any. of the works which are the subject of
this CCR publlcatlon contract,

The contractor shall not procure or clalm any copyright or other intellectual property rights
with respect to the Official CCR, the Notice Register or the Master Database, or In the
. Master Table of Contents the contractor develops pursuant to thls CCR publication contract,
or in any of the following material:
* Tables of contents for each Title and Dlvislon ‘
* The hlerarchlcal structure of the CCR (divislons, chapters, artlcles etc.) '
* The captions (e.g. Title 1, Section 6, “Submission of Regulatory Actlons (Fomm 400)
» The text of the regulations, in¢luding any appendices, tables, graphics, illustrations,
charts, forms or other tems that are part of regulatory materlal filed with the
Secrotary of State and designated by OAL for pub[ucatlon Inthe CCR
" = Authority and Reference citations
= History Notes
= -Thae Official California Code of Regulations Supplement

The state of California will own the data used to publish the California Code of Regulations
and the California Regulatory Notice Reglster. Pursuant to section 2 of this contract, the
contractor will provide to the state of Californla, upon contract terminatlon at no additional
cost, all data in the Master Database in an electronlc format that preserves the content of
the CCR for future publication

The state of Cal:fornla expressly reserves the right to use the CCR, its captions, text, and -
related notations, etc., in any manner that the state so chooses.
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The state grants the contractor the exclusive right to publish and use the Official CCR and
Notice. Register and/or provide the Official CCR and Notice Register to third parties in

. whatever form and by whataver means it desires, subjact to the licensing and royalty
provisions of this contract. All versions of the CCR licensed shall accurately reflect the
content of the Official CCR.

The contractor may add editorial enhancements which do not alter the substance of the
CCR, CCR Supplement, or Notice Reglster, and may copyright the editorial enhancements,
All expenses of obtaining copyright, elther oh behalf of the contractor or the state of
California, will be the responslbllity of the contractor, and copies of any documents

_ pertaining to copyright must be provided to the Director of OAL. If the contractor declines to
obtain a copyright In the editorial enhancements on its own behalf, the contractor shall
obtain a copyright in the name of OAL on behalf of the state of California. OAL and the state
of Californla shall have a royalty-free, worldwide, nonexciusive, perpetual license, for use of
all Intellectual property rights in all editorlal enhancements created by the contractor during
the term of this contract; For the purposes of this provision, “use” shall Include reproduction
or disclosure by QAL or the state for informatlonal purposes or as otharwise requlred by law, -
lncludlng but not limited to the Publtc Records Act. ‘

' QAL terminates this CCR publlcation contract before the anticipated term due to the
contractor’s breach, default, or abandonment of thé CCR and/or Notice Register _
publications, both QAL and any successor publisher of the CCR and/or Notice Register shall
be held harmless for any Infringement of the contractor's intellectual property rights in the

“ aditorial enhancements, including copyright, relating to action taken by OAL in good falth to
facllitate continued publication and avalilability of the CCR and Notice Ragister. QAL and
any successor publisher shall be held harmless for any such Infringement even If the

. premature termination of the CCR publication contract by CAL is ultlmately found to have
been without cause.

In continuance of its rights under the current oontract upon contract tarmination or
expiration, the contractor may, in Its sole discretion, continue uslng and publishing, inlts _
entlrety the CCR data in its possesslon at the time of termination or explration, including the -
Master Index and Master Table of Contsnts in an unofficial capacity as the contractor
deems fit. To facilitate this use, the contractor shall have a non-exclusive, royalty-free, -
worldwide, perpetual license to make, have made, sall, use, reproduce, modify, adapt,
display, distribute, make other versions of and disclose the data In lts possession at the fime
of terminatlon or expiration, and to sublicense others to do these things.

Pre-existing Intellectual property: In performing any services or providing any deliverables
under this CCR publication contract, the contractor will not use any pre-existing intellectual
property including, but not limited to, any trade secret, invention, work of authorship or
-profectable deslgn that has already been concelved or developed by-anyone before the
contractor renders any services under this contract, unless the contractor has the right to
use it for QAL’s benefit. If the contractor Is not the owner of such pre-existing intellactual
property, the contractor will obtaln from the owner any rights necessary to enable the
contractor to comply with this agreement. If the contractor uses any pre-existing intellectual
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properly in connection w:th thls agresment, the contractor hereby grants to OAL a non-
exclusive, royalty-fres, worldwide perpetual llcense to make, have mads, sell, use,.
reproduce, modify, adapt, display, distribtte, make other versions of and disclose the
properiy and to sublicense others to do these things. -

Intellectual property indemnification: The contractor will give QAL notice immediately if at
any time the contractor knows or reasonably should know of any third party claim to-any
pre-existing Intellectua! property provided by the coniractor to OAL pursuant to this
agreement. The contractor will indemnify and hold harmless OAL from all llability arising
from the confractor's use of such pre-existing intellectual property.

19. Damages

19.1.  Actual Damages

In the event that the contractor falls to satlsfacto rly complete or perform the activifies it is
obligated to perform under the CGR publication contract, tha contractor shall be liable for
the state’s full cost In securing completion of any actvities or services needed to publish the -
CCR and Notice Register and other publications covered by the CCR publication contract.
The state shall not be liable for any of the contractor's costs, other than those specifically
covared by this contract, In complying with the cohtract requirements.

" 19.2.  Liguidated Damages

Time is of the essence in the CCR publlcatlon contract. It is OAL's Intent to heVe hard copy,’
electronic and Internet publishing services performed in such a way that the systam is kept
completely and continuously up-to-date. Delays in publication, inaccurate publication, or a
failure by the contractor to cooperate with OAL, will result in damages to the state of
Callfomnia and the public that would be difficult to accurately assess, and for that reason, the
CCR publication contract provides for liquidated damages in the. amount of $15,000 for each
day of delayed publication of any publication covered by the CCR publication contract, or for
each day the contractor falls in a material way to perform Its obligations under the contract.
-The contractor shall pay the state of Callformnia for such failures at the sole dlscretton of the
state accordmg to this sectlon

The purpose of quuidated damages is to ensure adherence to the requirements In the
contract. No punitive intention.is inherent. OAL will provide written notification to the
contractor of each fallure to meet a parformance requirement. If the fallure is not resolved to
the satisfaction of OAL within a reasonable waming/comection time period specified by OAL,
liquidated damages may be imposed retroactively to the date of fallure to parform.

From January 1, 2016 through February 28, 2018, a “grace penc-d" will be in effect during
which tlme the contractor shall perfect its update and production processes for publication of

the Official CCR, online CCR and Notlce Register. During this period, Ilqwdated damages
will not be Imposed.
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20. Audits :

In addition to the audit provision contained In the state of California General Terms and
Conditions, on written request by OAL, the contractor will allow the Bureau of State Audits,
the-State Controller or deslgnee of OAL, orin the alternative, an indapendent certified public
accountant who Is mutually acceptable to the contractor and QAL to have access to, and to
copy, during ardinary business hours and for as many days as required, the contractor's
-~ books and financlal records as necessary to calculate the royalty for any quarter during the

* term of this CCR publication contract. If the contractor and OAL cannot agree on the
selectlon of an indapendent certified public accountant, the contractor and OAL will each
select a certified publle accountant, and the two accountants will choose a third cerlifled

public accountant who will then review the contractor’s books and records to determine the
amount of the royalty.

The determination of the amount of roya[tles by the auditor will be final and binding on the
contractor and OAL. If the auditer finds any discrepancy between the amount of royalty due
and the amount of .royalty paid for such quarter, the difference will be paid by the contractor
. to OAL, or refunded by OAL to the contractor, as the case may be, within 30 working days
after written notice of the discrepancy is given to both parties. If the amount of the royalty
paid for any quarter Is less than 95% of the amount due, the contractor will pay all
accounting costs. ‘In all other Instances, QAL will pay all accountlng costs. The contractor
will bear all other costs of access fo its books and records.

The auditor will hold the contractor's financlal Informatlon and tradae secrets in confdence
and.will disclose to QAL only the amount of royalties dua OAL and- 1he factual basis for the
determination of the amount(s) due.

- Audits conducted under this provislon shall be in accordance with generally accepted.
audltlng standards, :

21, Term; Termination

21.1. Term

The CCR publication contract shall begin January 1, 2016 and have a term of three years
with 2 optional 1-year extensions to be exerclsed upon mutual agreesment of OAL and the
contractor,

21.2. Failure to Perform

OAL may terminate this CCR publication contract if the contractor fails to perform the
covenants herein contalned at the time and In the manner herein provided. In the event of
termination, QAL may proceed with the work In any manner deemed proper by OAL. The
cost to the state shall be added to any sum due from the contractor to OAL under this CCR
publication contract.

Persistent fallure to meet publication dates or perslistent failure to take o_brrective actions
~ speclfled by OAL shall constitute a materia! breach of the CCR Publication Contract. In the
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-event the contractor fails to perform the CCR publication contract, or a substantial part
thereof, the Director of OAL shall provide written hotice-of the failure and make a
reasonable effort fo resalve the failure with the contractor. If the contractor’s fallure is not
resolved, OAL may, in its sole judgment reasonably exercised, terminate the contract, in
whole or In substantial part, by presenting written notice of termination to the contractor. The
notice shall specify the extent to which the contract Is terminated and the date upon which
such termination becomes sffective. Upon termination, OAL will retain all legal remedies
‘avallable to It, including damages for increased expense an behalf of all subscribers, for the
remaining term of the contract.

21.3. Parties’ Obhgatfons Upaon Termmatmn

If the contract Is terminated for any reason othsr than by the explration of the term speciﬂed _
in the contract or the term of any extension thereto, the contractor shall deliver or transmitto .

- OAL, within 10 days after termination, the complete Master Database current as of the date

of termination. The Master Database shall be provzded to OAL in electronlc form pursuant to
Section 2 of this contract.

If the contract terminates by the. explratlon of the term specified in the contract or the term of

any extension thereto, the contractor shall pravide QAL with the Master Database in

electronic form pursuant to Section 2 of this contract according to the following schedule: 1)

90 days prior to the anticlpated expiration of the term; 2) 30 days prior to the anticlpatad :
_expiration of the term; and 3) concurrently with the expiration of the term.

Upon.termination of this contract for any reason, the contractor loses the right to publish the
Official CCR. The contractor agrees, upon OAL's request, to provide to OAL within 10. days
of termination, lists In mutually accéptable electronic form of the subscribers to all forms of
the publications covered by this contract, and of all entities granted a license to publish any
of the publications covered by this ¢ontract. In addition, for a pariod of sixty (60) days after
termination of this contract, the contractor agrees to cooperate with OAL and any successor
- publisher of the Official CCR to provide information necessary for the continued publication
of the Offlcial CCR.

22. Changes

If changes in California Iaw oblige OAL to alter the publication services to be performad
under this contract, or {o alter the time allowed for performance of services under this
contract, and such changes cause an increase in the costs fo the contractor, or the time
required for the contractor's performance of this contract, AL and the contractor shafl
negotiate an equitable adjustment to the compensation, or time of performance, or both,

and the contract shall be modified accordingly. Any such medification must be in writing and
is subject fo the approval of the Department of General Services befora it bacames
effeclive.

Any claim by the contractor for equitable adjustment under this provision must be assertad
In writing to the director of QAL or designated representative not later than thirty (30) days
after the date OAL notifies the contractor of a change In Calffomla law, or within such
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extenslon as QAL may grant in writing. QAL may. in its sole discretion, conslder any such
claim regardiess of when asserted.

Pending any such equitable adjustment, the contractor shall diligently proceed with the

contract as modified. Where the cost of property made excess or obsoleteas a resulf of the

change s included In the contractor’'s claim for equitable adjustment, OAL shall have the-

right to require the submission of. supporting cost data and/or to inspect the contractor's

pertinent books and records for the purpose of verifying the contractor’s claim and
deterrnining the basls for entitiement to an equitable adjustment.

The contractor's claim for equitable adjustment shall be fully supported by factual _
information and shalt separately identify all Increasés and decreases in costs. The claim
shall be submitted by a senicr officlal authorized to bind the contractor In a signed writing
that contains the following certification statement: "1 certify that the claim is made In good
faith, that the supporting daia are accurate and complete fo the best of my knowledge and
belief and that the amount requested to be changed accurately reflects the contract

. adjustment for which (insert contractor's name here) believes the state Is liable.”

23. Substitutions

I it becomes necessary for the contractor to substitute any subcontractor, or management,
supervisory or key personnel, those substitutions must include replacements with equal or
greater qualifications. The contractor shall provide OAL with detailed justification
‘documenting the necessity for the substitutions. No subsfitute subcontractor(s) or personnel -
are authorized to begin work until the contractor has recelved written approval from OAL.
OAL reserves the right to reject any proposed subcontractor or personnel at any time.

24. Severability

Should any provision of this contract be held to be vold, invalid, unenforceable or illegal by a
court, the validity and enforceability of the other provisions shall not be affected thereby.

25. Walver/Non-Waiver

Any walver of the terms and condltlens of the CCR publication contract must bs in writing.
Any single waiver does not Imply any future walver of any tenns or conditions. Failure of
either party to enforce any provision of this contract shall not constituts or be construed as a
walver of such provision or t’ne right to enforce such provision.

26. Rights of State Agencies

Nothing in this contract shall prevent the state of Calrfomla or a Calfornia state agency from
publishing, reproducing, or distributing its own regulations, except that no agency of the
state of Californla may, during the term of this contract, authorize commercial publication of
ragulations unless the commercial publisher has obtained a license from the contractor.
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27. Right of Inspection

The director of QAL or designated representative, shall have a oontlnumg right to Inspect, at
reasanable intervals, all manufacturing and editorial premises used in performance of the
CCR publication contract, including premises occupled by the contractor's subcontractors, if
any. The contractor shall provide for such right of inspection in any subcontractors’ facilities
by arrangements with subcontractors or agents. The contractor shall be responsible for all
reasonable expenses relating to any meeting or inspection pursuant to this contract,
including reasonable transportation, fodging, and related travel expenses of OAL personnel
reasonably necessary to the purpose of any meetlng or mspectlon

'Upon request by the Dlrector of OAL or designated representative, the contractor shali
provide one copy of any of its CCR or Notice Register products for mspectlon by OAL.

28. Subscrlptlon Lrsts

Upon oomple’aon or termination of this contract, Inciudlng premature teminationduetoa

breach, default, abandonment or any other reagon, the contractor shall provide a copy to

OQAL, or to a successor publisher designated by OAL, of each and every subscription list for

all contractor's Official CCR products. The copy of each and every subscription list shall

. include all relevant information reasonably needed by a successor publisher to fulfill
subscription obfigations. This includes, but Is nat limited to, the names and addresses of

_ subscribers, types and categories of subscriptions for all Official CCR products for each

subscriber, and subscription cost information, Including current payment statiis of all

subscribers, and beglnning and ending dates of sach subscription.

29, Miscellaneous Provisions

29.1. Short Title
This contract shall be referred to by the partles as the “CCR Publication Contract "

29.2, Statutory Requirements .

The contractor shall ensure that the content and distribution of all CCR and Notice Reglster
products published pursuant to this contract comply with applicable requirements of the
Adminlstratlve Procedures Act, Includmg, but not limited to, Govemment Code sect[ons .
11344 and 11344.1.

29.3. Cooperation

Each party shall cooperate with the other party as is reasonably necassary to further the
- purposes of this contract and the other party’s performance hereunder.

29.4. Electronic Submission Plan

The contractor shall work with OAL to devise a format and/or method that will allow for the
future electronlc transmission of proposed regulation text and notices. ‘
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' 205 Marketing and Advertising Of CGR

The contractor shall undertake reasonable efforis to market and advertise the' CCR during
the term of this contract. The contractor shali keep the Director of OAL advised informally as
to the manner In which the COR is markated and advertisad during the term of the contract.
No advertisements shall be published In the Officlal CCR or in the Intsmet CCR except with
express written permission of the Director of OAL.

30. Entire Agreement

“This document constitutes the entira agresmant of the parties. Howaver. RFP-CCR-2015

and the contractor's proposal shall be used to establish Intent In resolving any amblguities
that may ba contained hereln, -

31. Contract Administration

Subject to the other party’s continuing approval, each party shall assign overall
responsibliity for lts performance of thls agreement to a contract administrator who s
competent in the management and performance of the party's cbligations under this

agreemant. Each party’s contract administrator shall ba the primary contact for the other
party with regard to matters related 1o this agreemsnt,

The contract adminlstrator for OAL is:
Kevin D. Hull, Senior Attorney

Office of Administrative Law

300 Capitol Mall, Suite 1250

Kevin.Hull oalca oy B
PEone 016-323-8016 | .
F %: 916-323-6826 : |
The contractor adminlstrator for the contractor is: (for contract-related lssues)
M@&)ﬁﬂ@m Kris Wendorﬁ _
& paswrarnenhe LR A o Contracts Counsel

Ofﬁoe of Generll Counsel .

Thomson Reuters

610 Opparman Drive -

Eagan, MN 55123

Phone: 851-687-506X 4301
Fax 65'1-6875686

200 kris.wendorfi@thomsonreuters.com -

PrOject Administrators {for day-to-day project or account issues):

William McKay, Business Manager . Stefan Vasiliou, Managing Editor .
Thomson Reuters Thomnson Reuters -

50 Califomla Street §0 California Street )

San Francisco, CA 94111 San Francisco, CA 94111

Phone: 4153445193 Phone: 415.344.3837 _—
Fax: 415.344.3006 Fax: 415.344.3806 - Page 22 of 22
william.mckay@thomsonreuters.com ~ stefan.vaslliou@thomsonreuters.com
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DocuSign Envelope ID; C394EAF0-4977-4083-9754-B1BEEOSC31F0

PUBLIC.RESOURCE.ORG ~ A Nonprofit Corporation

Open Source “America’s Operating System”
“It's Not Just A Good Idea—It’s The Law!”

December 29, 2020

Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA 95814-4339

Re: California Public Records Act Request (via email to staff@oal.ca.gov)
Dear Office of Administrative Law:

Under the California Public Records Act (Government Code § 6250 et seq.} and Article |, § 3(b)
of the California Constitution, | write to request a copy of Titles 1-5, 7-23, and 25-28 of the
California Code of Regulations.

The contents of these Titles are public records under Government Code § 6252(e) (“‘Public
records’ includes any writing containing information relating to the conduct of the public’s
business prepared, owned, used, or retained by any state or local agency regardless of physical
form or characteristics.").

Please provide these records in all formats in your possession, including (but not limited to)
structured, machine-readable digital formats, such as XML or PDF files, Under Government
Code § 6250(a)(1), you must provide these records in “any electronic format in which [youl]
hold[] the information.” Additionally, Government Code § 6250(a)(2) directs you to “provide a
copy of an electronic record in the format requested if the requested format is one that has
been used by [you] to create copies for [your] own use or for provision to other agencies.” Thus,
you must provide copies of these records in all formats that you hold, use, or provide to other
agencies.

If you determine that any material is exempt from disclosure, please specify the exemption
within 10 days, as required by Government Code § 6253.1(c). If you believe that an exemption
is discretionary, please state why you are withholding the information. If, for any reason, you
refuse to disclose any part of these records, Government Code § 6255 requires you to explain
why.

Please provide a determination on this request within 10 days, as required by Government Code
§ 6253(c).

If needed, please contact me at (707) 385-1617 or carl@media.org. Please notify me of any
duplication costs exceeding $100 before you duplicate the records so that | may decide which
records | want copied.

Sincerely,
DocuSigned by:

(arl Malamud

EBDAJBAECAFGAE2...
Carl Malamud
Public.Resource.Org, Inc.

cC: Matthew Caplan, Cooley LLP
Joseph D. Mornin, Cooley LLP
Ryan T. O'Hollaren, Cooley LLP
David Halperin, Of Counsel, Public Resource

carl@media.crg * @carlmalamnd « P.O. Box 800, Healdsbuzg, California, 95448, Uniled States - PH: (70I) 385-16812
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From: Escobar, Steven@QAL <Steven.Escobar@cal.ca.gov>

Sent: Tuesday, March 2, 2021 3:55 PM

To: ‘Carl Malamud’

Cc: ‘David Halperin'; Caplan, Matt; Momin, Joe; O'Hollaren, Ryan T.

Subject: RE: California Public Records Act request to the Office of Administrative Law
[External]

Dear Mr. Malamud,

In our priof responses on January 22, 2021, February 17, and February 26, 2021, OAL identified
the electronic formats in which OAL has the CCR and identified options for making it
available to you. On February 24, 2021, you subsequently requested a copy of “a CCR
Master Database.," QAL responds to this request as follows:

OAL does not have a copy of a CCR Master Database.

OAL does not have the CCR in any other electronic format other than that previously
identified and, therefore, QAL considers our response to your Public Records Act request
complete. Please let us know if you are interested in any of the formats previously identified
so that we can work with you to coordinate inspection or copying.

Sincerely,

Steven Escobar

Senior Attorney

Office of Administrative Law
Phone: (916) 324-6948

Fax: (916) 323-6826

E-Mail: steven.escobar@oal.cqa.gov

From: Escobar, Steven@QAL

Sent: Friday, February 26, 2021 9:56 AM

To: 'Carl Malamud' <carl@media.org>

Cc: David Halperin <davidhalperindc@gmail.com>; Caplan, Matt <mcaplan@cooley.com>; Mornin, Joe
<jmornin@cooley.com>; O'Hollaren, Ryan T. <rohollaren@cooley.com>

Subject: RE: California Public Records Act request to the Office of Administrative Law

Dear Mr. Malamud, '
Thank you for your email dated February 19, 2021, which was in response to OAL's email
response dated February 17, 2021. In your February 19, 2021 email, you raised several
additional questions. Below, those questions are restated along with OAL's responses to each
question immediately following.
1. When you say you will provide us the contents of CD-ROM, | wasn't sure what that
means. Will you send us a CD or DVD?2 Will you extract the .rif files and graphics files

1
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and send them to us¢ Or, could we come 1o your office with a laptop to use your CDs
there and extract the files ourselvese Or, perhaps you were going to print out the
documents?

OAL will make the contents of the CD ROM available in whichever manner you choose,

so long as OAL has the capability to do so. Please note that OAL cannot directly copy the

entire disc, therefore, copying the contents of the CD ROM by OAL, whether copying and
pasting into a separate file or printing each section, will take a considerable amount of
time for which QAL will need to be compensated consistent with the PRA, It may be most
efficient and cost effective if you come to OAL’s office and use your computers to
extract the desired content yourselves.

2. My discussions with your vendor about purchasing the elec’rromc files was that they no
longer sell the CD-ROM product. | believe that means that any CCR you allow us to
inspect will be considerably out of date. Do you happen to know the most recent
date of the CD-ROMs you do have? -

As stated in OAL’s prior response, the most recent CD ROM that QAL has is current

through October 16, 2020.

3. When you say you do not have an electronic copy, how does the company posting
the CCR online get the CCR and its updates? Does the company get the files directly
from the agencies? Or does the company read the Register and then make the
updates?

Final regulatory changes that are approved by OAL for publication in the CCR are in hard

copy. Each day that regulations are approved by QAL for publication, Thomson Reuters

sends a courier to QAL to pick up hard copies of those regulations. OAL does not provide
the regulatory changes to Thomson Reuters in electronic format nor does Thomson

Reuters get the official changes directly from the rulemaking agencies.

4. If OAL doesn't have an electronic copy, are you aware of other agencies in the
government that do have it2

OAL does not know whether any other state agencies have electronic copies of the

official CCR in their possession.

Once again, please let us know if you have any questions or how you would like to proceed.
We also received your subsequent request of February 24, 2021 and will be responding fo
that request separately. '

Sincerely,

Steven Escobar

Senior Altorney

Office of Administrative Law

Phone: (916} 324-6948

Fax: (716) 323-6826

E-Mail: steven.escobar@oal.ca.gov

From: Carl Malamud <carl@media.org>

Sent: Wednesday, February 24, 2021 9:59 AM

To: Escobar, Steven@QAL <Steven.Escobar@oal.ca.gov>

Cc: David Halperin <davidhalperindc@gmail.com>; Caplan, Matt <mcaplan@cooley.com>; Mornin, Joe
<jmornin@cooley.com>; O'Hollaren, Ryan T. <rohollaren@cooley.com>

Subject: Re: California Public Records Act request to the Office of Administrative Law

Dear Mr. Escobar - :

| was just checking in to see if you had received my messages with a few quick questions. As you know from my previous
letter, we were hoping get an answer by this Friday. Understood you may be busy!

2
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There is one thing that puzzles me however. | know you are offering inspection of the CD-ROMIs, but those are cut-of-
date. But, my understanding of how this all works is the CCR is stored in a CCR Master Database, which is current. That
certainly is an electronic record and would suit our purposes just fine. Can't you just make us a copy of that?

Looking forward to hearing from you soon!

With best regards,

Carl Malamud

On Fri, Feb 19, 2021 at 1:06 PM Carl Malamud <carl@media.grg> wrote:

Dear Mr. Escobar -

Thank you for your email of February 17. I'm familiar with the CD-ROM product, which | subscribed to in 2012 and
2013. We were translating the CCR into HTML files and making them available for people to read on the Internet. |
stopped my subscription because | couldn't afford the cost. One of the goals of Public Resource is to make the
regulations of all 50 states available in a common format to allow people to access the documents if they are visually
impaired, to allow people to compare changes in regulations across time, to allow people to similar regulations in
different states, and of course 1o download in bulk all the state regulations to build other sites.

My understanding of the CD-ROM product, at least in 2012, was that | could extract an "rtf" word processing file for
each title. In addition, |1 was able to get "tif" images for graphics included in the CCR. My experience was that the rtf
format was very rudimentary, | seem to remember the CD came with terms of use, and it was terribly difficult to map
the graphic files to the rtf word processing files once they were out of the proprietary interface.

| did have a few quick questions for you.

1. When you say you will provide us the contents of CD-ROM, | wasn't sure what that means. Will you send us a CD
or DVD? Will you extract the .rtf files and graphics files and send them to us? Or, could we come to your office
with a laptop to use your CDs there and extract the files ourselves? Or, perhaps you were going to print out the
documents?

2. My discussions with your vendor about purchasing the electronic files was that they no longer sell the CD-ROM
product. | believe that means that any CCR you allow us to inspect will be considerably out of date. Do you
happen to know the most recent date of the CD-ROMs you do have?

3. When you say you do not have an electronic copy, how does the company posting the CCR online get the CCR
and its updates? Does the company get the files directly from the agencies? Or does the company read the
Register and then make the updates?

4, If DAL doesn't have an electronic copy, are you aware of other agencies in the government that do have it?

Thanks very much for your time. If you prefer a zoom call or phone call, we could do that. Email works fine for me
however if that is convenient!

With best regards,

Carl
On Wed, Feb 17, 2021 at 5:58 PM Escobar, Steven@OAL <Steven.Escobar@oal.ca.gov> wrote:

Dear Mr. Malamud:

On December 29, 2020, you emailed the Office of Administrative Law {“OAL"} Reference
Attorney, in which you requested copies of Titles 1 through 5, 7 through 23, and 25 through
28 of the Cdlifornia Code of Regulations (the “CCR"}. Specifically, you requested that OAL
“provide these records in all formats in [our] possession, including (but not limited to)
structured, machine-readable digital formats, such as XML or PDF files.” On January 8, 2021,
OAL notified you that we would respond within the additional 14-days pursuant to

3
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Government Code section 6253, subdivision {c}. OAL subsequently responded (see below}
on January 22, 2021, which included guidance as to the formats in which OAL holds the
CCR and sought further clarification of what records you were interested in receiving. On
February 3, 2021, you clarified that you were seeking all electronic versions of the
referenced titles. We therefore respond as follows:

As OAL mentioned in its January 22, 2021, response, in addition to the hard copy and
online version of the CCR, OAL has historical versions of the requested titles. These historical
versions are contained on CD ROM and constitute the only electronic format in which OAL
holds the information. The most recent version OAL has is dated November 2020 and is
current through October 16, 2020. OAL no longer receives the CCR on CD ROM and this
CD ROM is the last one OAL expects fo receive. OAL also has various prior versions of the
CCR on CD ROM. Based on OAL's examination of the November 2020 CD ROM, the
regulatory content of the CD ROM is the same as that which is available online, however, it
is current only through October 16, 2020, whereas the online version is updated weekly.
Please note that upon OAL's review of this CD ROM, it is OAL's understanding that the
contents of the CD ROM cannot be copied in whole and transferred to another storage
device. It is OAL's understanding that in order to copy or produce the regulatory content
of the CD ROM, each section would need to be manudally extracted and copied from the
CD ROM individually.

Other than the CD ROMs discussed above, OAL does not have the requested CCR titles in
the electronic format(s} requested, including in a structured, machine-readable XML or PDF
file. OAL staff uses the on-ine version and the hard copy CCR. If you would like the
contents of any of the CD ROMs, please let us know so that we can coordinate inspection
or copying in accordance with the Public Records Act.

Please let us know if you have any questions or how you would like to proceed.

Sincerely,

Steven Escobar

Senior Attorney

Office of Administrative Law

Phone: {916) 324-6948

Fax: [916) 323-6826

E-Mail: steven.escoboar@oal.ca.gov

From: Carl Malamud <carl@media.org>

Sent: Wednesday, February 3, 2021 12:07 PM

To: Escobar, Steven@QAL <Steven.Escobar@oal.ca.gov>

Cc: David Halperin <davidhalperinde @gmail.com>; Caplan, Matt <mcaplan@cooley.com>; Mornin, Joe
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<jmornin@cooley.com>; O'Hollaren, Ryan T. <rahollaren@cooley.com>
Subject: Re: California Public Records Act request to the Office of Administrative Law

Dear Mr. Escobar -

Please find attached a letter in response to your January 22 electronic mail.
Please don't hesitate to contact me if you have any questions.

With best regards,

Carl Malamud

On Fri, Jan 22, 2021 at 11:34 AM Escobar, Steven@OAL <Steven.Escobar@oal.ca.gov> wrote:

Dear Mr. Malamud:

This is in response to the e-mail you sent to the Office of Administrative Law ["OAL")
Reference Attorney on December 29, 2020, in which you requested copies of Titles 1
through 5, 7 through 23, and 25 through 28 of the California Code of Regulations {the
"CCR"). Specifically, you requested that OAL “provide these records in all formats in [our]
possession, including {but not limited to) structured, machine-readable digital formats,
such as XML or PDF files.” On January 8, 2021, we responded to your request and invoked
the 14-day extension to respond pursuant to Government Code section 6253, subdivision
{c). Qur follow-up response is below.

The most up-to-date version of the CCR Titles you request are available online at
https://govt.westlaw.com/calregs/index. We dlso have the Titles you request in hard copy.
which are considered the “official version” of the CCR. They comprise 38 volumes plus the
Master Index. We can provide a paper copy of these records at a cost of $0.20 per page.
If you desire an electronic copy, we can also scan each page of the print version of the
CCR into PDF files and provide those files to you. However, scanning each page of the
print version of the CCR into PDF would be very time consuming and include additional
costs, as there are over 29,000 pages in the print version of the CCR when you include the
Master Index. OAL estimates that it would take approximately two to four weeks for one of
our office technicians to scan this number of pages, and the cost of the office
technician's time would need to be paid by you. If you choose to have OAL scan each
page of the print version of the CCR into PDF files, please inform us of your request, as we
will only begin scanning pages upon your specific request and payment of fees.

In addition, we dalso have historical versions of the CCR that we retain but that are not as
up-to-date as those that you will find in the on-line version. All past versions are a snapshot
in time of what was published during a particular period. We anticipate that you are
looking for the most recent version of what is published, and therefore, suggest the online
version. If this is not what you are seeking, please clarify what additional records you are
looking for and we will let you know if we have them.
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If you need help searching the online CCR, please contact the OAL Reference Attorney
ot staff@oal.ca.gov, or the Thomson Reuters technical support, which is on the same
contact page as provided above.

Please let us knon if we can be of fun‘_her assistance.

Sincerely,

Steven Escobar

Senior Attorney

Office of Administrative Law

Phone: (916) 324-6948

Fax: (916) 323-6826

E-Mail; steven.escobar@oal.ca.gov

From: Carl Malamud <carl@media.org>

Sent: Friday, January 8, 2021 5:26 PM

To: Escobar, Steven@OAL <Steven.Escobar@oal.ca.gov>

Cc: David Halperin <davidhalperindc@gmail.com>; Caplan, Matt <mcaplan@cooley.com>; Mornin, Joe
<jmornin@cooley.com>; O'Hollaren, Ryan T. <rohollaren@cooley.com>

Subject: Re: California Public Records Act request to the Office of Administrative Law

Dear Mr. Escobar:

Thank you for your note. We are happy to wait until January 22 for your response.

Best regards,

Carl Malamud

On Fri, Jan 8, 2021 at 5:20 PM Escobar, Steven@OAL <Steven.Escobar@oal.ca.gov> wrote:
Dear Mr. Malamud:

This is in response to the e-mail you sent to the Office of Administrative Law {"OAL")
Reference Attorney on December 29, 2020, in which.you requested copies of Titles 1
through 5, 7 through 23, and 25 through 28 of the California Code of Regulations (the
"CCR"). Specifically, you reguested that OAL “provide these records in all formats in [our]
possession, including (but not limited to) structured, machine-readable digital formats,
such as XML or PDF files” (your “CPRA Request”).

Agencies are permitted to extend the date for responding fo a public records request for
fourteen days beyond the original 10-day deadline under specified circumstances.
(Govt. Code, § 6253, subd. [c).} Your request was received by this office on December

6

Exhibit D - 000036


https://rohollaren(5)coolev.com
mailto:imornin@coolev.com
mailto:mcaplan@cooley.com
mailto:davidhalperindc@gmail.com
https://Steven.Escobar(5)oal.ca.gov
mailto:carl@media.org
mailto:steven.escobar@oal.ca.gov
mailto:staff@oal.ca.gov

29, 2020 and the initial deadline of our response therefor is January 8, 2021. Fourteen days
beyond this date is January 22, 2021.

In this instance, an extension is needed as OAL needs to search for, collect, and
appropriately examine a voluminous amount records, and consult with various individuals
within QAL to respond to your CPRA request. We will provide a further response on or
before January 22, 2021.

Sincerely,

Steven Escobar

Senior Attorney

Office of Administrative Law

Phone: (916) 324-6948

Fax: (916) 323-6826

E-Mail: steven.escobar@oal.ca.gov

CONFIDENTIALITY NOTICE: This e-mail from the State of California, with its contents and
attachments, is solely for the use of the intended recipient and may coniain confidential
and privileged information. Unauthorized interception, review, copying, distribution, use,
disclosure or reliance is prohibited. If you are not the intended recipient, please contact
the sender and destroy all copies of this e-mail.

From: Escobar, Steven@O0AL

Sent: Friday, January 1, 2021 6:49 PM

To: 'Carl Malamud’ <carl@® media.org>

Cc: David Halperin <davidhalperindc@gmail.com>; Caplan, Matt <mcaplan @cooley.com>; Mornin, Joe
<jmorpin@cooley.com>; O'Hollaren, Ryan T. <rohollaren@cooley.com>

Subject: RE: California Public Records Act request to the Office of Administrative Law

Hi Carl,

This e-mail is to acknowledge receipt of your request.
Sincerely,

Steven Escobar

Senior Attorney

Office of Administrative Law

Phone: (916) 324-6948
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Fax: (916) 323-6826

E-Mail: steven.escobar@oal.ca.gov

From: Carl Malamud <carl@media.org>

Sent: Tuesday, December 29, 2020 12:00 PM

To: OAL Reference Attorney <QALReferenceAttorney@oal.ca.gov>

Cc: David Halperin <davidhalperindc@gmail.com>; Caplan, Matt <mcaplan@cooley.com>; Mornin, loe
<jmornin@cooley.com>; O'Hollaren, Ryan T. <rohollaren@cooley.com>

Subject: California Public Records Act request to the Office of Administrative Law

Dear Sir/Madam -

Please find attached a California Public Records Act request to the Office of Administrative Law. | would appreciate
it if you would acknowledge receipt.

With best regards,

Carl Malamud, President

Public.Resource.Org, Inc.
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DocuSign Envelope ID: C6IFA3DS-15E6-4AGE-B5AQ-B7B48768A676

PUBLIC.RESOURCE.ORG ~ A Nonprofit Corporation

Open Source “America’s Operating System”
“It’s Not Just A Good Idea—It's The Lawl”

February 3, 2021

Steven Escobar

Office of Administrative Law
300 Capitol Mall, Suite 1250
Sacramento, CA
95814-4339
steven.escobar@oal.ca.gov

Re: California Public Records Act Request
Dear Mr. Escobar;

| write in response to your January 22, 2021 email response to my California Public Records Act
(“PRA™ request for electronic copies of Titles 1 through 5, 7 through 23, and 25 through 28 of
the California Code of Regulations (the “CCR™).

We understand from your response that you possess the documents and information that we've
requested, but that you are refusing to produce them. In so doing, the PRA places the burden
on you to prove that disclosure is not warranted - either through a statutory exemption, or
based on the public interest. Becerra v. Superior Court, 44 Cal. App. 5th 897, 914 (2020},
review denied (May 13, 2020); Long Beach Police Officers Assn. v. City of Long Beach, 59
Cal.4th 59, 70 (2014); County of Los Angeles v. Superior Court, 211 Cal.App.4th 57, 63 (2012);
§ 6255. Your letter did neither.

Instead, your letter ignores the PRA and offers to provide paper capies or scanned PDFs of
paper copies. Neither option satisfies your duties under the PRA,

First, your letter states that the CCR is available online at https://govt.westlaw.com/calregs/
Index. This does not satisfy your duty to provide electronic copies in every electronic format (1)
in which you hold the information or (2) that you use to create copies for your own use or to
provide to other agencies. Cal. Gov. Code §§ 6253.9(a)(1) (“The agency shall make the
information available in any electronic format in which it holds the information.”, (a)(2) (“Each
agency shall provide a copy of an electronic record in the format requested if the requested
format is one that has been used by the agency to create copies for its own use or for provision
to other agencies.”). When a request is made, “the agency may charge the cost to construct a
record,” but it must produce a compliant electronic copy to the requestor. Cty. of Santa Clara v.
Superior Court, 170 Cal. App. 4th 1301, 1336 (2009). Your letter identifies no authority to the
contrary. And indeed, none exists.

Moreover, the CCR version on the website you provided is not “publicly available” within the
meaning of the PRA. This version is not “publicly available” because it imposes “end user
restrictions” that “are incompatible with the purposes and operation of the CPRA.” Cty. of Santa
Clara, 170 Cal. App. 4th at 1334, For instance, it is constrained by terms of use that restrict
users’ activity (https://legal.thomsonreuters.com/en/legal-notices/terms—of-use) a privacy
policy governing the use of personal information (https://www.thomsonreuters.com/en/
privacy-statement.html), and a cookie policy requiring users to enable first-party and third-
party cookies to access the CCR (https://www._thomsonreuters.com/en/privacy-
statement.html#cookies).

Second, paper copies and scanned PDFs are insufficient. The PRA clearly states that you must
praduce electronic copies in the electronic format (1) in which you hold the information or (2)
that you use to create copies for your own use or to provide to other agencies. Cal. Gov. Code
§§ 6253.9(a)}1)~(2). Your letter does not state that you only possess paper copies of the CCR.
Nor does your letter state that you do not possess copies in the file types that | requested:

carl@media.org * @carlmalamud « P.O. Box 800, Healdsburg, California, 5449, United States + PH: (707) 3985-1617
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“structured, machine-readable digital formats, such as XML or PDF files.” To be sure, a scanned
PDF of a paper document is not a “structured, machine-readable digital format.” Thus, your
response is inconsistent with your obligations to provide the information in an electronic format
in which you hold it (or which you use to provide the CCR to other agencies) and fails to
respond to my request for the information in a structured, machine-readable format. If your
office possesses other electronic formats of the CCR—which | am convinced that you do—then
the PRA mandates that you disclose those records to me in each of those electronic formats.

Please provide copies of Titles 1 through S, 7 through 23, and 25 through 28 in every electronic

. format in your possession—including (without limitation) structured, machine-readable
formats, such as XML files—by February 17. If you withhold any materials, please identify them
and state the basis for your decision to withhold them, as required by Government Code §
6253(c). In the event we do not satisfactorily resolve this issue by February 26, | will authorize
my attorneys to initiate writ proceedings to challenge the OAL’s refusal to provide me with
these public records.

With best regards,

DecuSigned by:

(arl Malawnd

Carl Malamud, President
Public Resource

cc; Matthew Caplan, Cooley LLP
Joseph D. Mornin, Cocley LLP
Ryan T. O'Hollaren, Cooley LLP
David Halperin, Of Counsel, Public Resource
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DocuSign Envelope ID: DESBDED&-5ED7-45A6-99E0-06 FBBSCEDFOS

PUBLIC.RESOURCE.ORG ~ A Nonprofit Corporation

Open Source “America’s Operating System”
“It's Not Just A Good Idea—It’s The Law!”

. December 29, 2020

Office of Public Affairs
Department of General Services
707 3rd Street, 8th Floor

West Sacramento, CA 95605

Re: California Public Records Act Request (via email to DGSPublicAffairs@dgs.ca.gov}
Dear Office of Public Affairs:

Under the California Public Records Act (Government Code § 6250 et seq.) and Article |, § 3(b})
of the California Constitution, | write to request a copy of Title 24 of the California Code of
Regulations.

The contents of Title 24 are public records under Government Code § 6252(e} (“‘Public records’
includes any writing containing information relating to the conduct of the public's business
prepared, owned, used, or retained hy any state or local agency regardless of physical form or
characteristics.").

Please provide thase records in all formats in your possession, including (but not limited to}
structured, machine-readable digital formats, such as XML or PDF files. Under Government
Code § 6250(a)(1), you must provide these records in “any electronic format in which [you]
hold[] the information.” Additionally, Government Code § 6250(a)(2) directs you to “provide a
copy of an electronic record in the format requested if the requested format is one that has
been used by [you] to create copies for [your] own use or for provision to other agencies.” Thus,
you must provide copies of these records in all formats that you hold, use, or provide to other
agencies.

If you determine that any material is exempt from disclosure, please specify the exemption
within 10 days, as required by Government Code § 6253.1(c). If you believe that an exemption
is discretionary, please state why you are withhalding the information. If, for any reasoen, you
refuse to disclose any part of these records, Government Code § 6255 requires you to explain
why.

Please provide a determination on this request within 10 days, as required by Government Code
§ 6253(c).

If needed, please contact me at (707) 385-1617 or carl@media.org. Please notify me of any
duplication costs exceeding $100 before you duplicate the records so that | may decide which
records | want copied.

Sincerely,

DocuBigned by:

{ad Malamand

ESOAIBAECAFB4EB2...
Carl Malamud
Public.Resource.Org, Inc.

cc: Matthew Caplan, Cooley LLP
Joseph D. Mornin, Cooley LLP
Ryan T. O'Hollaren, Cooley LLP
David Halperin, Of Counsel, Public Resource

carl@media.org * @carlmalamud + P.O. Box 800, Healdsburg, California, 95448, United States - PH: (201) 383-1817
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January 7, 2021

VIA EMAIL
Mr. Carl Malamud
carl@media.org

Dear Mr. Malamud:

The California Building Standards Commission {CBSC) received your Public Records Act
request (enclosed) on December 29, 2020 for records on file at our office.

Upon review of your PRA request it appears you are requesting a free copy of the 2019
California Building Standards Code (Title 24, California Code of Regulations).

The 2019 Title 24 is available for public inspection at the CBSC office pursuant to Health and
Safety Code Section 18942, Additionally, most state document depository libraries have a set
available, or your local city or county building or planning department may have a printed copy
of Title 24 available for public viewing and/or copying. Title 24 may also be viewed online free of
charge via the CBSC website. Individual parts or a full set of Title 24 may be purchased from

the International Code Council, |nternational Association of Plumbing and Mechanical Officials
(Parts 4 & 5) or the National Fire Protection Association (Part 3).

CBSC does not have the publishing rights to Title 24 and therefore cannot provide free copies to
the public. This is because Title 24 is based on and includes model codes produced by the
publishing entities, and they then publish California’s codes, retaining copyright protections.
Please contact the publisher(s) of the code books (linked above) to obtain a complete copy.

If you have any questions or need further information you may contact me by telephone at
(916) 263-0916 or by email at chsc@dgs.ca.gov.

Sincerely,

Michael Nearman, Deputy Executive Director
California Building Standards Commission

Enclosure: December 29, 2020 PRA request email

ce: CBSC Chron File
Department of General Services—Office of Public Affairs
Department of General Services—Office of Legal Services
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DacuSign Envelope |1D: 3AF0A82F-30AC-449B-84DC-775DFES38C3A

PUBLIC.RESOURCE.ORG ~ A Nonprofit Corporation

Open Source “America’s Operating System”
“It’s Not Just A Good Idea—It’s The Law!"

January 29, 2021

Michael Nearman
Deputy Executive Director
California Building Standards Commission
2525 Natomas Park Drive, Suite 130
West Sacramento, CA 95833
michael.Nearman@dgs.ca.gov
Re: California Public Records Act Request
Dear Mr. Nearman:

| write in response to your January 7, 2021 letter in response to my California Public Records
Act (“PRA") request for electronic caopies of Title 24 of the California Code of Regulations.

We understand from your response that you possess the documents and information that we've
requested, but that you are refusing to produce them. In so doing, the PRA places the burden
on you to prove that discfosure is not warranted - either through a statutory exemption, or
based on the public interest. Becerra v. Superior Court, 44 Cal. App. 5th 897, 914 (2020},
review denied (May 13, 2020); Long Beach Police Officers Assn. v. City of Lang Beach, 59
Cal.4th 59, 70 (2014); County of Los Angeles v. Superior Court, 211 Cal.App.4th 57, 63 (2012),
§ 6255. Your letter did neither. Nowhere in the PRA - or any other California law, for that
matter - are private interests, such as those of publishers, favored over California’s
constitutional right to publicly access the law of the land. Here, Title 24 of the California Code
of Regulations is unambiguously a public record subject to disclosure, and no exemption or
public interest applies. The justifications for withholding listed in your letter are insufficient,
and inconsistent with both the text and spirit of the PRA and applicable law.

First, you state that print editions of Title 24 are available for inspection at certain locations,
and can be purchased (in whole or part) from private organizations. This does not satisfy your
duty to provide electronic copies upon request under the PRA, See Cal. Gov. Code § 6253.9(3)
(“any agency that has information that constitutes an identifiable public record not exempt from
disclosure pursuant to this chapter that is in an electronic format shall make that information
available in an electronic format when requested by any person”). Nowhere does the PRA say
that making rival versions of the records available at select libraries and state buildings
exempts the agency from complying with PRA requests. When a request is made, “the agency
may charge the cost to construct a record,” but it must produce a compliant electronic copy to
the requestor. Cty. of Santa Clara v. Superior Court, 170 Cal. App. 4th 1301, 1336 (2009). You
letter identifies no authority to the contrary. And indeed, none exists.

Second, you state that Title 24 can be viewed on the Building Standards Commission (“BSC™)
website. This does not satisfy your duty to provide electronic copies in every electronic format
(1) in which you hold the information or (2) that you use to create copies for your own use or to
provide to other agencies. Id. 8§ 6253.9(3)(1) (“The agency shall make the information available
in any electronic format in which it holds the information.™, (a)(2) ("Each agency shall provide a
copy of an electranic record in the format requested if the requested format is one that has
been used by the agency to create copies for its own use or for provision to other agencies.™.

Moreover, the version of Title 24 on the BSC website is not “publicly available™ within the
meaning of the PRA. You provided a link to https:/ /www.dgs.ca.gov/BSC/Codes, which directs
visitors to view Title 24 on the proprietary website of international Code Council, Inc. at https://
s:g_d_e_u_c_c_s_ag,g[gi This version is not “publichy available™ because it imposes severe “end user
restrictions” that “are incompatible with the purposes and operation of the CPRA." Cty. of Santa
Clara, 170 Cal. App. 4th at 1334. For instance, the “Basic™ access level only provides read-only

carl@media.org * {@carlmalamud = P.O. Box 800, Healdsburyg, California, 85448, United States « PH: (707) 385-1617
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access in a proprietary format. For further access and functionality—such as the ability to copy,
paste, print, and search—a reader must buy a subscription, priced between $216 and $865 per
year. Such licensing schemes and end user agreements have been squarely rejected by the
California Court of Appeal. Id. at 1334,

Third, you state that “CB5C does not have the publishing rights to Title 24 and therefore cannot
provide free copies to the public” because “Title 24 is based on and includes model codes
produced by the publishing entities, and they then publish California’s codes, retaining
copyright protections.” This is not a valid basis to withhold materials in response to a PRA
request. As noted above, an agency “shall make the information available in any electronic
format in which it holds the information.” Cal, Gov, Cade § 6253,9(a}(1). Any refusal to provide
public records on the basis of copyright protection must be supported by express statutory
authority. Cty. of Santa Clara, 170 Cal. App. 4th at 1333 (because no “express authorization to
secure copyrights” existed for GIS data, the county could not assert copyright protection as a
basis for nondisclosure); City of Inglewood v. Teixeira, No, CV-15-01815-MWF {(MRWx), 2015
11.S. Dist. LEXIS 114539, at *8-9 (C.D. 'Cal. Aug. 20, 2015) (because the city could identify “no
affirmative grant of authority that permits it to obtain and assert a copyright for the City
Council Videos,” the court held that the city could not withhold the videos on copyright
grounds). .

Your letter points to no authority to support the notion that any alleged copyright interest in
Title 24, even if valid, would prevent BSC from producing such records in response to the PRA
request. This is because none exists. In fact, the California Court of Appeal has held that
assertions of copyright protections over public records were inconsistent with the PRA: “The
same persuasive reasoning applies to the interplay between copyright law and California's
public records law, with the result that unrestricted disclosure is required. Doing so effectuates
the purpose of the statute, which is ‘increasing freedom of information by giving members of
the public access to information in the possession of public agencies.” Cty. of Santa Clara, 170
Cal. App. 4th at 1335 (citing Macrodecusnons Inc. v. Skinner, 889 So. 2d 871, 876 (Fla. Dist. Ct.
App. 2004)). .

Please provide copies of Title 24 in every electronic format in your possession—including
(without limitation) structured, machine-readable formats, such as XML files—by February 12. If
you withhold any materials, please identify them and state the basis for your decision to
withhold them, as required by Government Code § 6253(¢).

In the event we do not satisfactorily resolve this issue by February 26, | will authorize my
attorneys to initiate writ proceedings to challenge the BSC's refusal to provide me with these
public records.

With best regards,

DocuSigned by:

(arl Malamud

EBOAIGAECAFG482. .
Carl Malamud, President

Public Resource

cc: Matthew Caplan, Cocley LLP
Joseph D. Mornin, Cooley LLP
Ryan T. O'Hollaren, Cooley LLP
David Halperin, Of Counsel, Public Resource
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From: Marvelli, Mia@DGS <Mia.Marvelli@dgs.ca.gov>

Sent: Tuesday, March 2, 2021 4:11 PM

To: cari@media.org

Cc: Mills, Laura@DGS; Nearman, Michael@DGS; DGS Public Affairs@DGS; davidhalperindc@gmail.com;
Caplan, Matt; Mornin, Joe; O'Hollaren, Ryan T.

Subject: FW: Response to December 29, 2020 Public Records Act Request

Attachments: PRA-10-20 Response-01-07-21.pdf

[External]

Dear Mr. Malamud,
BSC stands by its original response letter and there will be no additional response.
Sincerely,

Mia Marvelli, Executive Director

she/her

California Building Standards Commission
dgs.ca.qov/BSC

P16-263-0916

From: Carl Malamud <carl@media.org>

Sent: Wednesday, February 24, 2021 10:45 AM

To: Mills, Laura@DGS <Laura.Mills @dgs.ca.gov>

Cc: Nearman, Michael@DGS <Michael.Nearman@dgs.ca.gov>; DGS Public Affairs@DGS <DGSPublicAffairs @dgs.ca.gov>;
David Halperin <davidhalperindc@gmail.com>; Caplan, Matt <mcaplan@cooley.com>; Mornin, Joe
<imornin@cooley.com>; O'Hollaren, Ryan T. <rohollaren@cooley.com>

Subject: Re: Response to December 29, 2020 Public Records Act Request

‘CAUTION: This email originated from a NON State email address. Do not click Ilnks or open attachments unless you are certam of !
ithe sender’s authenticity. ;

Dear Mr. Nearman and Ms. Mill -

| had not received any response to my letter of January 29, 2021. | was wondering if we should be expecting one from
you? We had requested a response by February 12 with the hope that we could resolve these issues by February 26,
which is this Friday.

Would you mind letting me know if you plan on responding? The letter is at the following address in case it was lost in
the shuffle:

https://law.resource.org/pub/us/cfr/regulations.gov.foia/bsc.ca.gov.20210129.pdf

With best regards,

Carl Malamud
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On Fri, Jan 29, 2021 at 1:16 PM Carl Malamud <carl@ media.org> wrote:

Dear Mr. Nearman and Ms. Mills -
Please find attached a reply to your letter of January 7, 2021.
Best regards,

Carl Malamud

On Thu, Jan 7, 2021 at 2:50 PM Mills, Laura@DGS <Laura.Mills@dgs.ca.gov> wrote:
Dear Mr. Malamud:

Please find attached CBSC’s response letter to your request of December 29, 2020,

Best regards,

Laura Mills, AGPA

Department of General Services
California Building Standards Commission
2525 Natomas Park Drive, Suite 130
Sacramento, CA 95833

Office (916) 263-0916

Direct (916) 263-1330

Email Jaura.mills@dgs.ca.gov

Website www.dgs.ca.gov/bsc

CONFIDENTIALITY NOTICE: This message, together with any attachments, is intended only for the use of the
individual or entity to which it is addressed. It may contain information that is confidential and prohibited from
disclosure. If you are not the intended recipient, you are hereby notified that any dissemination or copying of this
message or any attachment is strictly prohibited. If you have received this message in error, please notify the original
sender immediately by telephone or by return e-maif and delete this message, along with any attachments, from your
computer. Thank you. ‘
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COOLEY LLP
MATTHEW D. CAPLAN (260388}

2 || (mcaplan{@cooley.com)
JOSEPH D. MORNIN (307766)
3 || (jmornin@cooley.com)
RYAN O’HOLLAREN (316478)
4 || (rohollaren@cooley.com)
101 California Street, 5th Floor
5 || San Francisco, California 94111-5800
Telephone:  +1 415 693 2000
6 || Facsimile:  +1 415 693 2222
7 || Attorneys for Plaintiff
PUBLIC.RESOURCE.ORG, INC.
8
9 SUPERIOR COURT OF THE STATE OF CALIFORNIA
10 COUNTY OF SACRAMENTO
11
12 [| PUBLIC.RESOURCE.ORG, INC., Case No.3 §-2021-8000 30 1 ?
13 Petitioners, [PROPOSED] ORDER GRANTING VERIFIED
PETITION FOR WRIT OF MANDATE
14 V.
15 | CALIFORNIA OFFICE OF
ADMINISTRATIVE LAW, and the
16 || CALIFORNIA BUILDING STANDARDS
COMMISSION
17
Respondents.
18
19
20 || TO ALL PARTIES AND TO THEIR ATTORNEY(S) OF RECORD HEREIN:

| )
—

Petitioner PUBLIC.RESOURCE.ORG, INC. (“Public Resource”)’s Verified Petition for a Writ

[ )
[ 3]

of Mandate came on regularly before this Court on ,2021.
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This Court, having considered all submissions and oral arguments, orders as follows:
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1. Public Resource’s verified Petition for a Writ of Mandate directing Respondents
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California Office of Administrative Law and California Building Standards Commission
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|PROPOSED] ORDER GRANTING PETITION FOR PEREMPTORY WRIT OF MANDATE

BY FAX
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to comply with the California Public Records Act (Gov’t. Code § 6250, et seq.)} is

GRANTED.

IT IS SO ORDERED.

Dated:

247467288

2021

By:

-2

Judge of the Sacramento Superior Court

[PROPOSED] ORDER GRANTING PETITION FOR PEREMPTORY WRIT OF MANDATE
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