
BEFORE THE 

OFFICE OF ADMINISTRATIVE HEARINGS 

 STATE OF CALIFORNIA 

In the Consolidated Matters of: 

PARENT ON BEHALF OF STUDENT, 

v. 

MANTECA UNIFIED SCHOOL DISTRICT, 

OAH Case No. 2013080296 

MANTECA UNIFIED SCHOOL DISTRICT, 

v. 

PARENT ON BEHALF OF STUDENT. 

OAH Case No. 2013050805 

DECISION 

Administrative Law Judge Deidre L. Johnson (ALJ), Office of Administrative 

Hearings (OAH), State of California, heard this matter in Manteca, California, on 

September 10, 11, and 12, 2013. 

Father (Parent) represented Student and Parent (also collectively referred to as 

Student). Student was not present during the hearing. 

Attorney Daniel A. Osher represented Manteca Unified School District (District). 

Roger Goatcher, District’s Senior Director of Student Services and Special Education was 

present as the District representative during the hearing. 

District filed a request for a due process hearing (complaint) with OAH on May 

21, 2013, naming Student. On August 7, 2013, Parent on behalf of Student filed a 

complaint naming the District. On August 16, 2013, Student was permitted to file an 

amended complaint, which restarted all timelines. He thereafter renewed a motion to 
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consolidate the cases, which was granted on August 22, 2013. In the consolidation 

order, OAH designated Student’s case as the primary case for purposes of the 

applicable statutory timelines. On August 29, 2013, OAH granted the parties’ joint 

request to advance the hearing beginning on that date. 

At the hearing, oral and documentary evidence were received. On September 12, 

2013, at the close of the evidentiary hearing, a continuance was granted to permit the 

parties to file written closing arguments. The record remained open until September 27, 

2013, for the submission from each party of a written closing argument, and to October 

4, 2013, for the submission of a reply. Student and District timely submitted closing 

briefs, the record was closed on October 4, 2013, and the matter was submitted for 

decision. 

PRELIMINARY MATTERS 

At the close of the hearing, the ALJ set forth on the record the parameters for the 

closing and reply arguments of the parties. Specifically, the ALJ ordered that each party’s 

closing argument shall be not longer than 20 pages (exclusive of proofs of service and 

tables of contents), and each party’s reply brief shall be not longer than five pages. Both 

parties complied with this order with respect to the closing arguments filed on 

September 27, 2013. However, as to the reply argument, Student filed two documents 

on October 4, 2013: (1) a document entitled “Student’s Reply . . .” consisting of five 

pages, and (2) a document entitled “Objections to, Request for Credibility Determination 

and Motion to Strike Portions . . . .” of the District’s brief, consisting of 24 pages 

(Objections).1 

                     

1 For the record, District’s primary closing argument has been marked for 

identification as Exhibit D21, and its reply has been marked for identification as Exhibit 
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D22. Student’s primary closing argument has been marked as Exhibit S81, and his reply 

has been marked as Exhibit S82. District’s motion to strike has been marked as Exhibit 

D23 for identification and Student’s Objections reply has been marked for identification 

as Exhibit S83. 
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On October 7, 2013, District filed a motion to strike Student’s Objections 

document as violating the ALJ’s limitations on the reply briefs. Student’s 24-page 

Objections document contains specific citations to the District’s closing argument filed 

on September 27, 2013, objecting to and moving to strike words or phrases in District’s 

argument, and requesting the ALJ to issue rulings on the credibility of witnesses. Most 

of Student’s Objections document constitutes an improper reply brief filed in addition 

to his reply brief, is in excess of the five-page reply limit, and will be disregarded. 

Student’s attempt to circumvent the ALJ’s order by labeling his second reply argument 

as objections or requests for credibility findings fails. At no time after receipt of District’s 

closing argument did Student request OAH to extend the page length ordered for his 

reply based on a showing of good cause. Accordingly, District’s motion is granted as to 

most of Student’s Objections document, which is stricken from consideration. As to the 

portion of Student’s Objections document that consists of a motion to strike statements 

made in District’s closing arguments, the motion is denied. Argument is not evidence 

and the District was entitled to set forth its legal arguments in full, as was Student. It is 

the province of the ALJ as the trier of fact to weigh the evidence independently. Indeed, 

most of Student’s motion to strike consists of counter-arguments disagreeing with the 

District’s characterization of the evidence. Thus, it also constitutes a further reply in 

violation of the ALJ’s orders, and will not be considered. 
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ISSUES 

Although Student’s complaint was filed several months after the District’s case 

was filed, the Issues in this Decision begin chronologically with Student’s first issue 

(Issue 1) in February 2013. This is consistent with the OAH Order After Prehearing 

Conference (PHC Order), issued by ALJ Charles Marson on September 3, 2013.2 

Student’s Issue 1(b) claims that, beginning on February 27, 2013, the District failed to 

educationally place Student in the least restrictive environment (LRE). The PHC Order 

then placed Student’s second numbered issue as next in order, regarding whether 

District’s individualized education (IEP) offer of May 3, 2013, denied him a free 

appropriate public education (FAPE). However, District had already filed its complaint in 

May 2013, directly on the same issue, and the District bears the burden of proof on that 

issue. District’s issue is therefore Issue 2 in this Decision. District’s Issue 2, whether its 

May 2013 IEP placement offer constituted a FAPE in the LRE, already contains an LRE 

component. Student’s LRE claim in Issue 1(b), on which he bears the burden of proof, is 

therefore limited to the timeframe between February 27, 2013, up to, but not including, 

                     
2 The issues in a due process hearing are limited to those identified in the 

complaint. (20 U.S.C. § 1415(f)(3)(b); Cal. Ed. Code, § 56502, subd. (i).) The issues here are 

reorganized and reframed in the interests of clarity and consistency with the applicable 

law. In the PHC order, Judge Marson dismissed Student’s issue regarding District’s 

breach of a duty to report to proper authorities alleged sexual misconduct between an 

employee and Student, because OAH lacked jurisdiction. In addition, Judge Marson 

dismissed another issue regarding the inappropriateness of placement at Options in 

Education (Options) as already subsumed in Issue 1 above, because Options was a 

placement considered by the District on and after February 27, 2013. 
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the IEP offer of May 3, 2013. Based on the foregoing, Student’s second issue identified 

in the PHC Order (here, Issue 3 for purposes of this Decision) is therefore dismissed as 

duplicative of Issue 2. 

Issue 1. (Student’s Issue) Did the District deny Student a FAPE from February 27, 

2013, to the present by: 

a) Failing to enroll Student in a home-hospital, home schooling, and/or 

independent study program;3 

b) Failing to educationally place Student in the LRE;4 

c) Denying Student access to specialized instruction and related services; and/or 

d) Failing to implement the goals and objectives in Student’s February 15, 2013 

IEP?5 

3 Based on the evidence at hearing, the ALJ has added “home-hospital” to this 

issue consistent with the intent of Student’s issue. District’s arguments confirm it also 

understood that a home-hospital program was within the continuum of placements 

Student intended in this issue. 

4 As noted above, this issue does not include the May 3, 2013, IEP offer, as 

District already bears the burden of proof on the LRE question in Issue 2. 

5 Although both Student’s amended complaint and the PHC Order put the goals 

issue as his first problem, an analysis of the District’s educational obligations after 

Student was removed from school must logically precede evaluation of the goals issue. 

Hence, the goals issue has been moved. 

Issue 2. (District’s Issue) Did the District’s May 3, 2013 IEP, offering placement at 

Children’s Home of Stockton (CHS), constitute an offer of a FAPE in the LRE so that the 
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District may implement it without parental consent?6 

6 As clarified by the District at the outset of the hearing, this issue relates solely 

to the educational placement offer and does not implicate any other component of the 

District’s offer. 

CONTENTIONS AND REQUESTED REMEDIES 

This dispute centers on the time period following February 27, 2013, when Parent 

withdrew Student from Options, a nonpublic school (NPS) certified by the State of 

California to teach special education and related services. Student had been attending 

Options pursuant to an IEP with the District. Student contends Parent needed to remove 

Student from that school due to child welfare and safety concerns, and that the District 

consented to Parent’s withdrawal of him. Student claims the District thereafter failed to 

act swiftly to implement his IEP goals, offer him some type of home schooling program 

pending approval of a new school, offer him access to his educational services, locate 

another NPS or private school in the LRE, and/or hold an IEP team meeting. Student 

claims District’s May 3, 2013 IEP offer for placement at CHS was not an appropriate 

placement for Student and was not in the LRE for many reasons including failing to offer 

a continuum of placement options; failing to obtain Parent’s consent to contact CHS; 

Student’s past exposure to inappropriate sexual conduct while attending CHS; his lack of 

sufficient academic progress while there, especially in reading; and the District’s decision 

to remove him from CHS in May 2012. Student requests that OAH issue an order 

denying the District’s requested relief. Student requests that OAH issue orders for the 

District to “continue its search efforts in consultation . . .with the Parent,” and that 

Options and CHS be excluded from consideration as placement options because neither 

NPS can provide Student a FAPE. 
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District contends it did not consent to Parent’s removal of Student from Options 

in late February 2013. Rather, District asserts it acknowledged that Parent had the right 

as Student’s father to remove him from Options, and worked with Parent to locate 

another educational placement. District claims it thereafter was not able to implement 

Student’s IEP goals because Student had been removed from the school setting in 

which those goals had been and were capable of being implemented. In addition, 

District contends it made multiple efforts through March and April 2013 to investigate 

appropriate educational placements for Student, including NPS’s and private schools 

requested by Parent. District asserts it attempted to schedule IEP team meetings with 

Parent. District claims that its IEP offer on May 3, 2013, for Student’s placement at CHS 

was appropriate and offered a FAPE in the LRE as Student required an NPS such as CHS 

for his educational setting in order to obtain educational benefit. District requests that 

OAH issue an order to permit the IEP to be implemented without parental consent. 

FACTUAL FINDINGS 

JURISDICTION AND BACKGROUND 

1. Student is an 11-year old boy who has resided with Parent, his adoptive 

father, and a sibling within the jurisdictional boundaries of the District since about 2006. 

He has been and is eligible for special education and related services under the primary 

eligibility category of a Specific Learning Disability and under the secondary category of 

a Speech and Language Impairment.7 School records also reflect Father’s report that 

                     
7 Student’s records show that his Specific Learning Disability was based on 

deficits in both auditory and visual processing skills and a significant discrepancy 

between his learning ability scores and his achievement results in all areas except for 

mathematics. 
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Student was born with positive toxicity to cocaine and that he has been medically 

diagnosed with attention deficit hyperactivity disorder (ADHD), for which he takes 

medication. 

Prior Placement at Children’s Home of Stockton 

2. A child with a disability has the right to a FAPE under the Individuals with 

Disabilities Education Improvement Act (IDEA), defined as special education and related 

services that are available to the pupil at no cost to the parent, meet the state 

educational standards, and conform to the pupil’s IEP. 

3. Pursuant to his IEP’s, Student has attended NPS’s in the District since 

kindergarten due to his unique needs related to his disabilities including his need for a 

small structured learning environment and intensive behavioral supports. The District’s 

historical records show Student was first placed at CHS in kindergarten due to 

behavioral problems that prevented him from accessing his education in a general 

education setting. Student attended CHS through mid-May of his 2011-2012 school 

year in fourth grade. 

Prior Assessments 

4. District’s last triennial assessment of Student began in December 2010, 

and was conducted by school psychologist Kristopher Hensley. On December 13, 2011, 

an OAH Decision issued which permitted the District to also assess Student’s social and 

emotional levels of performance.8 Thereafter, District’s school psychologist Dr. Jody 

                     
8 OAH conducted a consolidated due process hearing in October 2011, in 

connection with two cases filed by Student (bearing OAH Case Numbers 2011060184, 

and 2011050574), and a case filed by the District (bearing OAH Case Number 

2011050289). Official notice is taken of the three prior consolidated cases and the 
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Browning conducted a social and emotional assessment of Student in February and 

March 2012, as an addendum to the triennial assessment. Dr. Browning obtained a 

Master’s degree in 1999, has been a school psychologist with the District since 2000, 

and holds state credentials in both school counseling and psychology. Dr. Browning 

utilized observations and standardized assessment tools and found that Student’s social 

and emotional behaviors did not meet the criteria of eligibility for special education 

under the category of Emotional Disturbance.9

December 2011 Decision rendered by ALJ Michael G. Barth. 

 

9 During the assessment, Parent reported to Dr. Browning that in 2006, he was 

terminated from his employment, became emotionally distant from Student, and Parent 

believed he was therefore responsible for Student’s excessive temper tantrums. 

However, 

Dr. Browning’s findings suggest broader reasons: “[Student’s] emotional and 

behavioral needs are not to a ‘marked degree’ [required to find Emotional Disturbance] 

and may be explained better by learning disabilities, symptoms commonly associated 

with the diagnosis of ADHD, and/or conduct problems.” Dr. Browning was not qualified 

to, nor did she purport to medically diagnose Student with a clinical conduct disorder. 

5. Dr. Browning attended Student’s March 28, 2012 IEP team meeting at CHS 

and all of the IEP team members, including Parent, accepted her recommendation. Dr. 

Browning’s assessment documented Student’s behavioral difficulties, many of which 

were in the clinically significant range, including aggression, externalizing behaviors, 

defiance, and other conduct problems, with low or moderately low adaptive behavior 

skills. The IEP team discussed Student’s strengths and weaknesses and concluded that 

his placement at an NPS was still appropriate. In addition, the IEP contained a behavior 
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support plan to address his behaviors. However, as found in more detail below, due to 

Parent’s expressed concerns with CHS, the IEP team agreed to refer Student to four 

other NPS’s located in San Joaquin County for placement, and that he would continue 

to attend CHS in the interim. 

Prior Placement at Options in Education (Options) 

6. Beginning on May 14, 2012, Student began attending the Options NPS in 

Manteca. As of an IEP team meeting on February 15, 2013, Options teacher Nathan 

Varosh reported Student’s then-current levels of performance in fifth grade, based on 

his last academic assessment results, as follows: reading at a first grade level; reading 

comprehension at a mid-kindergarten level; math calculation between mid-second 

grade and mid-third grade; math reasoning and written expression at a mid-first grade 

level; and oral expression and listening comprehension at a mid-kindergarten to mid-

first grade level. Student’s deficits also included observed delays in receptive and 

expressive language and pragmatics. 

7. As to Student’s behaviors, as of February 15, 2013, at Options, Student’s 

social and behavioral levels of performance included still requiring a structured learning 

environment with supervision to monitor appropriate conduct and a behavior support 

plan to address his “inappropriate expression of anger as defined by profanity towards 

staff or peers . . . .” 

8. As a result of the IEP team meeting on February 15, 2013, District offered 

Student a continued educational placement at an NPS along with various components 

including annual goals, accommodations and modifications, a behavior support plan, 

speech and language therapy services, and a one-to-one aide at the NPS. Options was 

not specifically identified as the NPS offered in the IEP. The evidence established that 

the IEP team, including Parent, agreed that Student had made progress at Options. On 
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February 15, 2013, Parent consented to the IEP in writing and requested another IEP 

team meeting in May 2013, to further evaluate Student’s progress. 

9. Student remained at Options until Parent removed him from school on 

February 27, 2013, following a behavioral incident. As of the hearing, Student has not 

returned to school in the District. Beginning in April 2013, District began sending Parent 

truancy notices regarding Student’s continued absence, informing Parent that Student 

was subject to prosecution for being truant from school. 

NOT OFFERING A HOME-HOSPITAL, HOME SCHOOLING AND/OR INDEPENDENT 

STUDY PROGRAM 

Truancy 

10. California has a compulsory educational attendance law which generally 

requires every pupil between six and 18 years of age to attend public school in the 

school district in which the residency of the parent or legal guardian is located. That 

school district usually becomes the local educational agency (LEA) responsible for 

providing a FAPE to an eligible pupil. There are exemptions or exceptions for qualified 

programs and circumstances. California’s compulsory education requirements provide 

that each pupil subject to compulsory education shall attend school full time. Students 

who violate compulsory education laws by a pattern of unexcused absences for at least 

three days per school year may be referred to a Student Attendance Review Board 

(SARB), or may be referred to formal court proceedings to address truancy issues. 

11. Student contends that the District, as his LEA, failed to offer him another 

educational alternative in his home after Parent’s removal of Student from Options, 

pending the location of an acceptable school setting. District defends that its obligation 

was to offer a FAPE, and that none of the home educational options were available or 

met that standard. 
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Home-hospital 

12. “Home-hospital” is a home educational placement option on the 

continuum of educational placement options required by law. It is available to pupils for 

temporary medical conditions which prevent them from attending school. In order for a 

pupil eligible for special education to be placed by the IEP team on home-hospital 

instruction, the pupil must provide a note, signed by a physician stating the diagnosed 

condition, certifying that the condition prevents the pupil from attending a lesser 

restrictive placement, and giving a projected date for the pupil’s return to school. 

13. There is no evidence that the home-hospital option was available to 

Student on and after February 27, 2013. Although there was some evidence Student’s 

behavioral incident may have been related to his lack of medication, Student did not 

contend he was required to be removed from school due to a medical condition and did 

not present a doctor’s note to that effect to the District, containing the requisite 

information for consideration by his IEP team. Nor did he present any such evidence at 

hearing. Therefore, District did not deny Student a FAPE by failing to offer educational 

services in a home-hospital program. 

Independent Study 

14. Independent study is a individualized alternative education program to 

teach a school’s core curriculum, in which pupils generally work independently at home 

with periodic supervision from a certificated teacher. However, a special education pupil 

with an IEP is prohibited by law from participating in this program unless the pupil’s IEP 

team specifically agrees that it would be appropriate and includes it in the pupil’s IEP. 

15. Student claims the District should have offered him an independent study 

program after Parent removed him from school. However, the evidence showed that 

Parent, in numerous emails to District personnel from late February through April 2013, 

Accessibility modified document



13 

 

requested the District to locate another NPS or private school. In addition, as found in 

more detail below, District personnel, including Mr. Goatcher, the special education 

director, and Janis Peters, District’s lead special education program specialist, attempted 

to obtain Parent’s agreement to hold an IEP team meeting and Parent refused. An IEP 

team meeting was finally held on May 3, 2013, at which all IEP team members, including 

Parent, agreed that Student required another NPS placement to provide him with a 

FAPE. 

16. In connection with the May 2013 IEP team meeting, the evidence 

established that independent study was a not a viable option for Student at that time, 

although it was not discussed by that label. The team consensus was that Student 

required an NPS placement. Parent reported to the team that Student was “receiving his 

education at home and feels he is learning.” Toward the end of the meeting, the District 

offered Student an educational placement at CHS. Parent declined the offer and 

requested the District to continue looking for alternative placements in other NPS’s and 

private schools. Andrea Littlejohn, a senior service coordinator and case manager with 

Valley Mountain Regional Center (VMRC), and Student’s VMRC advocate at his IEP team 

meetings, then requested the District to send home “packets of work” for Student while 

he was still not in a school placement. Mr. Goatcher responded that work packets would 

not meet Student’s needs and reiterated that the District offered an NPS placement at 

CHS. Thus, Student was not eligible to participate in an independent home study 

program because the IEP did not offer it. 

17. In addition, an independent study program would not have been 

appropriate to meet Student’s needs. Based on Student’s assessed needs and prior IEP’s, 

Student required a small, structured learning environment in which his significant 

academic delays and negative behaviors could be addressed. He needed assistance to 

read and to complete every assignment, and had a one-to-one aide for his entire school 
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day. He required supervision to monitor appropriate conduct, including frequent breaks 

and “frequent rewards to reinforce on task behaviors and appropriate interactions with 

peers and adults.” The February 2013 IEP stated that while Student had less behavioral 

incidents, he continued to make rude comments to peers; used profanity; intruded into 

another person’s “personal space attempting to bully or gain social acceptance;” had 

trouble accepting consequences for his actions; fixated on staff or peers involved in 

events in which he became angry or frustrated; and was “beginning to attempt to bully 

smaller and younger peers.” The IEP noted that Student was attempting to learn to 

communicate his frustrations and was participating in small group social counseling 

sessions learning how to use socially acceptable behaviors. 

18. Dr. Browning’s testimony was clear and unequivocal that the NPS program 

at CHS she had observed in early 2012, while assessing Student, was appropriate to 

address his behavioral needs including those attributed to his ADHD, such as impulsivity 

and inability to focus or comply. She concluded Student needed to be taught using 

reward strategies when he is completing assigned work, strategies to respond without 

arguing, communication strategies to appropriately discuss his feelings, and strategies 

to handle other classroom-based incidents. 

19. The testimony of Nathan Varosh, Student’s teacher at Options, 

persuasively corroborated that Student still needed the above instructional strategies 

daily in February 2013. Mr. Varosh is the assistant principal at Options, has been in 

special education for 10 years, has been a classroom teacher there for three years under 

intern teaching credentials for both mild-moderate and moderate-severe special 

education, and has one more year to finish his internship. Mr. Varosh has known and 

taught Student from his entry into Options in May 2012 until his departure in February 

2013. He was persuasive that Student requires intensive academic and behavioral 

interventions on a daily basis and confirmed the behavioral performance levels noted in 
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Student’s February 2013 IEP. Student had a modified reading curriculum supplemented 

by the Barton reading program for decoding phonics. In both math and reading, Mr. 

Varosh provided Student a one-to-one tutor “pushed in” to the classroom, Student’s 

speech and language therapy services were also provided at the school, and Mr. Varosh 

implemented Student’s annual goals in an integrated fashion throughout the school 

day. Mr. Varosh was also convincing that most of Student’s frustrations and behaviors 

are due to his limited abilities to communicate in social situations and that Student 

would not benefit from an isolated home placement. 

20. Ms. Peters was also persuasive in her testimony that Student requires an 

educational setting in an NPS in order to address his unique needs related to his 

disabilities and make educational progress. Ms. Peters has been a program specialist 

with the District for about nine years, has been in special education as a licensed and 

credentialed speech and language pathologist for over 28 years, and obtained a 

Master’s degree in communication disorders. She has known Student since his entry 

into the District in preschool and has attended most of his IEP team meetings. Ms. 

Peters was credible and thoughtful in noting that Student requires a highly structured 

learning placement with a one-to-one aide to provide him with supports for modeling 

appropriate behaviors, transitions, and peer interactions. Ms. Peters was convincing that 

Student would not do well in an independent study program with only one meeting a 

week with a teacher because he requires direct daily teaching and oversight. 

21. Overall, Parent’s claims at hearing regarding independent study were not 

borne out by the evidence. For example, Parent claimed that a District administrator, 

Margaret Barnett, informed him that the District could or would send a teacher into his 

home to teach Student during the pendency of this dispute. Dr. Barnett is the District’s 

director of certificated personnel involved with the District’s compliance with the law. 

She obtained a master’s degree in 1986, and a doctorate degree in 1996, both in 
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education administration, and holds several lifetime state teaching credentials. Dr. 

Barnett testified credibly that she asked Parent questions to try to find out whether 

Parent had enrolled Student in another educational program after February 27, 2013. 

Thus, she and Parent discussed private schooling and independent study options. Dr. 

Barnett was persuasive that she did not recommend independent study to Parent or 

inform him the District would agree to send him a teacher. 

22. Parent’s testimony on this point, on the other hand, was not credible. 

Parent loves Student very much, is dedicated to his well-being, and became frustrated 

after weeks went by without Student receiving an education after his removal from 

Options. However, Parent demonstrated at hearing that he frequently did not accurately 

remember or comprehend verbal and written communications. Here, Dr. Barnett’s 

testimony was more credible than his vague assertions about their conversation. As 

another example, Parent claimed that Ms. Peters, on behalf of the District, gave him 

permission to withdraw Student from Options and that his removal was therefore 

sanctioned by the District. Parent insisted this was a further reason the District had to 

provide Student educational services outside the IEP process. In contrast, Ms. Peters, 

consistent with the District’s written correspondence to Parent, was persuasive that she 

informed Parent that, as any parent, he had a right to remove his son from Options, if he 

so chose. In addition, she also asked Parent to agree to an IEP team meeting to review 

placement alternatives and Parent declined. 

23. So to, Parent’s claims that Student did well educationally in the home 

setting, and therefore should have qualified for an independent study program, were 

not credible or corroborated by any independent evidence. Parent testified he went to a 

book store, purchased some unidentified books, and provided Student instruction. 

However, Student did not produce any documentary proof showing his academic 

studies and testing at hearing. Moreover, there was no testimony from a qualified 
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teacher or tutor to establish Student’s overall academic progress at home. In addition, 

Student’s IEP also addressed his functional performance including daily social, 

behavioral and communication lessons integrated with his peer and staff interactions 

that Parent did not address in describing Student’s home learning environment. Parent 

is employed and did not describe when during school days he taught his son. There is 

no evidence how many hours a day or week Parent instructed Student, on what subjects 

other than multiplication, whether Parent followed any type of educational program 

directives, who the publishers of the materials were, or whether he or the publishers 

administered any testing. 

24. Based on the foregoing, the District did not deny Student a FAPE by failing 

to provide Student an independent study program at any time after February 27, 2013, 

because no IEP team offered such a program for Student and it was not a service 

provided for in his IEP. At the February and May 2013 IEP team meetings, all team 

members, including Parent, agreed Student still required an NPS placement. In addition, 

the District did not deny Student a FAPE by failing to offer him an independent study 

program because Student did not sustain his burden to show that such a program 

would have provided an appropriate learning setting. Accordingly, District did not deny 

Student a FAPE on this basis. 

Home Schooling 

25. Home schooling is a type of private school exemption from the 

compulsory education law for parents or guardians who obtain permission from the 

State to act as a private school. The parent is required to file a private school affidavit 

with the California Superintendent of Public Instruction, keep records, and teach a 

minimum of three hours per day for 175 days a year. 

26. Student did not meet his burden of proof on this issue. He did not 
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produce any evidence to the District or at hearing that Parent filed the requisite affidavit 

with the State and qualified as an exempt private home school. There is no evidence he 

asked the District to assist him to process any application for home schooling and the 

only request was for homework packets that came from Ms. Littlejohn of VMRC at the 

May 2013 IEP. If Parent had established a home schooling program, Student would have 

become a private school pupil not entitled to an IEP for special education and services. 

As a private school pupil, he would only have been entitled to a pro rata share of those 

special education instructional and related services provided to the private schools in an 

equitable services plan by the District. Neither party presented any evidence as to the 

nature or scope of those services. Here, the overwhelming evidence demonstrated that 

Parent consistently requested the District to locate another NPS or private school for 

Student, not a home school. Student did not establish that the District denied him a 

FAPE on this basis as a home schooling program is not a placement on the continuum 

required by law but a parental choice. 

FAILING TO EDUCATIONALLY PLACE STUDENT IN THE LRE 

27. Federal and California laws require school districts to provide a program in 

the LRE to each special education pupil. A special education pupil must be educated 

with nondisabled peers to the maximum extent appropriate and may be removed from 

the regular education environment only when the use of supplementary aids and 

services cannot be achieved satisfactorily. There is a four-part test to evaluate whether a 

removal is appropriate, involving the educational benefits of full-time placement in a 

regular classroom, the non-academic benefits of placement in a regular classroom, the 

effect the presence of the child with a disability has on the teacher and children in a 

regular classroom; and the cost of placing the child with a disability in a regular 

classroom. None of these factors is involved in this case. Here, Student has been 
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removed from the general education environment since kindergarten and Parent does 

not contend that Student needs to be placed on a comprehensive district public school 

campus with access to typically developing general education pupils. Therefore, this 

primary aspect of the LRE laws is not applicable in this proceeding. 

28. If it is determined that a pupil cannot be educated in a general education 

environment, then the LRE analysis requires determining whether the pupil has been 

mainstreamed and exposed to typically developing peers to the maximum extent that is 

appropriate in light of the continuum of program options. 

29. As found above, the persuasive weight of the evidence established that 

Student’s intensive behavioral needs could not be adequately addressed in the public 

schools and that Student’s placement at an NPS with structured behavioral interventions 

was appropriate. Since an NPS was and remains the least restrictive setting in which 

Student obtains educational benefit, the remaining LRE question would be the extent of 

his mainstreaming opportunities. In this case, Parent does not contend that Student 

needs to be mainstreamed with typically developing general education pupils to any 

extent. Therefore, this remaining element of the LRE criteria is not an issue.10 

10 Parent’s contention that Options was “too restrictive” because Options had 

locks on the doors of the educational facility was not supported by the evidence. Both 

Options and CHS have locks on the doors to their facilities, and the locks are open 

during school hours, except for specified areas. 

30. While Parent claimed during the hearing that District committed “LRE” 

violations, he did not establish either his understanding or the elements of the issue. 

Rather, it is clear from the evidence that the heart of Student’s issue is that the District’s 

placement offers denied him a FAPE after February 27, 2013. Student’s FAPE claims are 

analyzed below. 
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DENYING STUDENT ACCESS TO SPECIALIZED INSTRUCTION AND RELATED SERVICES 

31. A child with a disability has the right to a FAPE under the Individuals with 

Disabilities Education Improvement Act (IDEA), defined as special education and related 

services that are available to the pupil at no cost to the parent, meet the state 

educational standards, and conform to the pupil’s IEP. For a school district’s IEP to offer 

a substantive FAPE, the proposed program must be specially designed to address the 

pupil’s unique needs and be reasonably calculated to provide some educational benefit. 

IEP offers are to be evaluated in light of the information available at the time the offers 

were made, and are not to be judged in hindsight. 

32. Student contends that the District denied him a FAPE after February 27, 

2013, by failing to offer or provide him “access” to specialized instruction and related 

services. In particular, he argues that the District delayed holding an IEP team meeting 

required by law to determine a new placement until May 2013. District contends that at 

all times it had an appropriate IEP in place for Student to receive his education at 

Options or another NPS pursuant to the February 15, 2013, IEP to which Parent 

consented. District asserts that following Student’s removal from Options, the District 

was not obligated to defer to Parent’s unilateral choices or provide Student instruction 

and related services in his home, and worked with Parent to find a new placement and 

hold an IEP team meeting. 

Options NPS 

33. As found above, Student’s February 15, 2013, IEP affirmed his continued 

placement at Options and Parent consented to the IEP. The evidence established that 

Parent had become dissatisfied with Options in June 2012, shortly after he consented to 

move Student from CHS to Options in May. During the summer and fall of that year, 

District and Options worked with Parent to address his concerns. In particular, Ms. 
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Peters was concerned that Student needed time to transition into Options and Parent 

agreed. Parent testified credibly that Student experienced many behavioral incidents at 

school such as bullying, being spit on, and fighting. Parent saw Student one day in 

December 2012, being “taunted and teased” by other pupils on the school van. As of 

January 8, 2013, Parent informed the District that Options continually failed to provide 

Parent with Student’s homework or progress reports, and that Parent intended to 

remove Student from Options if his questions were not answered at the February 2013 

IEP team meeting. During various conversations in this time period, Ms. Peters and 

Parent discussed what his choices were, including his right to remove his son from 

school. On January 14, 2013, Parent notified Ms. Peters by email that “my mind is made 

up. [Student] will be removed from Options.” Parent asked Ms. Peters to check on 

availability at another NPS. 

34. During the IEP team meeting on February 15, 2013, Parent raised concerns 

and expressed frustration that Student was not making very much progress in his 

reading, wanted the school to email him Student’s homework, and wanted to receive 

Student’s daily behavior reports (DBR’s) by email if Student did not give them to Parent 

for his signature and return to school. Mr. Varosh, Student’s teacher, informed Parent 

that Options had been emailing the homework to him as requested for the past three 

weeks. Student’s BSP required the District and Options to measure his progress on the 

BSP and his behavior goals with the DBR’s. Student was responsible to deliver the DBR’s 

to Parent but often did not do so. The IEP team worked out an agreement with Parent 

during the meeting for delivery of the DBR’s and reward incentives for Student. Parent 

complained that Options staff contributed to his son’s frustrations and behaviors at 

school when they did not take better care of Student’s incidents with peers. By the end 

of the meeting, Parent signed his consent to the IEP, along with a request to set another 

IEP in May 2013 to review Student’s progress. 
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35. On February 27, 2013, Parent received an incident report from Options 

regarding another behavioral incident with Student, in which staff found Student had hit 

a peer. Parent interviewed his son, took exception to the report, and removed Student 

from Options. That Ms. Peters, District’s case manager for Student’s IEP, informed Parent 

of his choices does not amount to a District endorsement that Options denied Student a 

FAPE or that District consented to Student’s educational placement in his home. District 

witnesses credibly established that the District’s agreement to look for alternative NPS 

placements for Student was done in the spirit of cooperation and concern for Student’s 

continued receipt of educational instruction and services. 

The February 2013 IEP 

36. Had Student returned to Options after February 27, 2013, the evidence 

established that the February 15, 2013 IEP was reasonably calculated to offer and 

provide Student a FAPE. His IEP provided: (1) annual goals addressing Student’s unique 

needs related to his disabilities in the areas of academics, behavior, and communication; 

(2) 1806 minutes per week of specialized academic instruction at an NPS; (3) 40 sessions 

of “push-in/pull out” speech and language therapy a year, at 25 minutes per session; (4) 

1806 minutes per week of one-to-one aide services at the NPS; (5) a BSP to address 

Student’s inappropriate expressions of anger; (6) extended school year instruction and 

services for the summer of 2013; (7) curb-to-curb transportation; (8) use of assistive 

technology in the form of a calculator, computer, and spell checker, if permitted by the 

teacher; and (9) curricular and testing accommodations and modifications. 

37. As implemented, Student’s IEP services at Options included the Barton 

reading program as a supplement to the school’s core reading curriculum and speech 

and language therapy sessions to include participation in a small social group several 

times a week. In addition to Student’s one-to-one aide, Mr. Varosh’s class included a 
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behavior assistant and an instructional aide for all four pupils in the class, yielding a low 

pupil/adult ratio. In addition, there were push-in math and reading tutors. Mr. Varosh’s 

class was highly structured and driven by routines with behavioral and communication 

strategies integrated throughout the day, and the taking of daily behavioral data to 

track progress. Mr. Varosh and his staff taught Student to use functionally equivalent 

replacement behaviors. 

38. At the February 2013 IEP team meeting, Mr. Varosh presented the IEP 

team with charts summarizing Student’s data and verifying the progress he had made. 

Academically, Student had made meaningful progress since his departure from CHS. For 

example, in broad reading, Student had scored at a kindergarten level of .08, and by 

February 2013, he scored at a 1.6 grade level; for math fluency, he went from a 2.2 

grade level to a 4th grade level; and in academic fluency, he went from a .08 

kindergarten level to a 2.2 grade level. Behaviorally, Mr. Varosh was persuasive that 

Student’s overall negative behaviors had decreased in frequency and were less intrusive 

than they had been initially. When asked if he had seen Student be bullied by anyone, 

Mr. Varosh candidly said yes, but also noted that Student himself engaged in bullying, 

as noted in his BSP, and the teacher and his staff dealt with bullying promptly as it was 

not tolerated. 

39. Student did not establish that the problems he and Parent experienced 

with Options, such as not consistently emailing Parent homework, not ensuring Student 

delivered his DBR’s for parent’s daily signature, and various other matters Parent 

testified about at hearing, were sufficiently serious to find that the IEP failed to provide 

Student a FAPE. For example, Student complained that an aide called him “stupid;” 

Parent chose to believe Student; but Mr. Varosh investigated and found it not to be 

true. Parent learned at the February 2013 IEP meeting that Student had missed school 

for two days in November 2012, and blamed the school for “losing” his son. However, 
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no evidence supported Parent’s claim and Mr. Varosh was confident, based on school 

records and processes, Student did not board the school van on those days. Mr. Varosh 

was convincing that he worked with Parent collaboratively over many months to find 

ways to deal with Student’s missing homework. Parent wrote in an email to the District 

dated March 5, 2013, that he acknowledged Student “made great progress at Options 

on the education side . . . .” However, at hearing Parent claimed his statements of praise 

for Mr. Varosh and Options in this email were not true. Overall, Student’s progress as of 

the time of the February 2013 IEP team meeting further supports the finding that 

District’s offer to continue to place Student at the NPS did not deny him a FAPE. Mr. 

Varosh established that there was an opening in Student’s class at Options available for 

his return through most of April 2013. 

Searches for Placements 

40. Student contends that District denied him access to his education by 

failing to timely search for and find an alternative placement. The evidence established 

that after February 27, 2013, District timely investigated NPS’s and private schools at 

Parent’s request and processed Student’s application to various schools while at the 

same time asking Parent to return Student to Options or schedule an IEP team meeting. 

41. First, since the February 2013 IEP was in effect, District did not deny 

Student access to his education as Parent could have returned Student to Options at 

any time prior to elimination of the open spot for Student in late April 2013.11 

                     
11 In addition, since the IEP offered Student’s placement at an unidentified NPS, 

Student’s transfer to another NPS school location did not necessarily require a new IEP 

unless the specialized instruction and related services were not comparable to those in 

Student’s IEP. 
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42. In addition, the evidence showed that the District asked Parent several 

times for an IEP team meeting to discuss placement options. Following many verbal 

requests, on March 13, 2013, Ms. Peters sent Parent a written notice for an IEP team 

meeting. Parent refused to attend that IEP team meeting, which was never held. On 

April 3, 2013, Mr. Goatcher sent Parent another notice for an IEP team meeting to be 

held on April 19, 2013. Ultimately, Ms. Littlejohn was not available on that date and the 

meeting was finally held on May 3, 2013. On April 12, 2013, Parent further hamstrung 

the District’s efforts by revoking any consent he had given to make placement inquiries 

for Student, and prohibiting the District from discussing Student’s placement with any 

school, including CHS, without his consent. 

43. Finally, District cooperated with Parent to send Student’s application 

package to a variety of possible placements prior to Parent’s revocation of consent. For 

example, Parent unilaterally chose to send Student to Stockton Educational Center, 

another NPS, and District agreed to work with Parent to arrange a transfer at the end of 

February 2013. However, within days, Parent and the center had a disagreement about 

Student’s transportation, as a result of which Stockton Education Center was no longer 

available as an NPS placement and Student was never transferred. 

44. In March 2013, District sent Student’s application packages to many more 

NPS’s and private schools at Parent’s request with negative results. North Valley School, 

an NPS in Lodi, did not have an opening, and South San Joaquin Education Center, 

another NPS in Manteca, turned down Student’s application. Mr. Goatcher found that 

Cornerstone Christian School, Manteca Adventist Christian School, and St. Anthony of 

Padua are all private religious schools with which the District is prohibited by law from 

contracting. Another private school, Vitae Preparatory Academy, is a private school that 

does not offer special education and related services to its pupils. None of the private 

schools selected by Parent is certified by the State of California as an NPS entitled to 
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provide special education and related services. Ms. Peters explored other possibilities in 

the surrounding area, including Sacramento and Elk Grove, but Parent refused to 

consider those locations. 

45. On April 3, 2013, concerned by the impasse with Parent regarding 

Student’s placement, District offered Student an interim or temporary placement at CHS, 

pending an IEP team meeting scheduled to be held on April 19, 2013. Mr. Goatcher 

explained in his letter to Parent that he would be willing to facilitate a meeting between 

Parent and the director of CHS, Mike Dutra. As found below, District’s May 2013 offer 

for placement at CHS constituted a FAPE, and there is no evidence to suggest that the 

offer for a temporary placement at CHS, pending the IEP team meeting, was also not 

reasonably calculated to offer Student a FAPE. Thus, beginning on April 3, 2013, District 

offered Student access to his education through an interim placement at CHS but 

Parent declined this offer. 

46. Finally, the evidence does not support a claim that District should have 

sent Student’s IEP instruction and related services into his home in order for Student to 

access those services for the reasons found separately above. In the circumstances, 

Parent’s lack of cooperation and unilateral demands obstructed the District’s ability to 

appropriately place Student or hold an IEP team meeting before May 2013, and those 

delays cannot support a finding that the District denied Student a FAPE. Therefore, 

Student did not meet his burden to show that the District denied him access to special 

education and related services. 

FAILING TO IMPLEMENT STUDENT’S FEBRUARY 15, 2013, ANNUAL IEP GOALS 

47. A failure to implement a provision of the IEP may amount to a FAPE 

violation only where the failure has been determined to be material. A material 

deviation from an IEP occurs when the program or services provided to the pupil fall 
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significantly short of those required by his or her IEP, and does not require a showing of 

educational harm. 

48. Student contends that District denied him a FAPE after February 27, 2013, 

because the District failed to implement his annual goals and short term objectives or 

benchmarks. District defends that because Parent unilaterally removed Student from 

school on that date, it was not obligated to implement the goals nor was there an 

educational placement within which to implement them. 

49. At the February 15, 2013 IEP team meeting, District offered Student annual 

goals which used February 15, 2014, as the annual target date for ascertaining Student’s 

progress toward the goals, along with four interim objective or benchmark dates to 

measure incremental progress. Parent consented to the goals which addressed 

Student’s behaviors, math, reading, writing, receptive and expressive language, and 

pragmatics skills. 

50. Most of Student’s annual goals presupposed his placement in a school 

environment with peers and teachers in order to be effectively implemented. For 

example, his first goal, on page 16 of the 42-page IEP, was a behavioral goal, derived 

from his behavioral support plan, to “utilize time away to consult an alternative choice 

list and redirect using appropriate protest behavior protesting non-preferred task or 

negative peer interaction ... in 4 out of 5 situations during the school day with 80% 

accuracy. . . ” Student’s baseline performance level related to this goal was: “[Student] 

will become frustrated or involved in a socially inappropriate setting 2-5 times daily, i.e. 

profanity and posturing on peers . . . .” Thus, if Student was not in a school setting 

interacting with peers, and supervised by the staff responsible to monitor his behaviors 

and social responses, the goal could not be effectively implemented. 

51. Some of the academic goals for reading, math, and language could only 

have been implemented to a limited extent in an isolated home schooling environment. 
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For example, the IEP’s second goal, on page 18, was to compute correct answers on a 

mathematics test or trial with 80 percent accuracy “in 4 out of 5 trials as measured by 

teacher-made tests.” The goal could be monitored in a home or alternative setting but 

not on a regular basis in the absence of a supervisor and monitoring teacher or staff 

person. As found above, independent study only required a teacher to meet with the 

pupil once a week, and a home schooling program would remove the District’s 

oversight of any special education goals to a private funding model. As another 

example, District’s fifth goal, on page 21, was a behavioral goal to stand in line at recess 

and lunch and carry on appropriate conversations with his peers “(without rude talk, 

name calling or profanity) with 1 or less prompts in 4 out of 5 incidents.” This goal 

contemplated a school setting with peer interactions. 

52. Overall, Student did not sustain his burden of proof to establish that the 

District was required to provide special education or related services in his home for the 

reasons found previously. Because the annual goals were part of Student’s IEP 

placement and services, Student’s removal from Options and failure to return to a 

school setting constituted intervening circumstances that relieved the District from the 

obligation to implement goals outside of the education setting for which they were 

designed. Therefore, District did not deny Student a FAPE on this basis. 

WHETHER THE MAY 2013 IEP OFFER OF PLACEMENT AT CHS CONSTITUTED A 

FAPE IN THE LRE 

53. To determine whether a school district has offered a FAPE, the IEP must 

meet both the procedural and substantive requirements of the law. Not every 

procedural violation is sufficient to support a finding that a pupil was denied a FAPE. To 

constitute a denial of FAPE, the procedural inadequacy must have (a) impeded the 

child’s right to a FAPE, (b) significantly impeded the parent’s opportunity to participate 
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in the decision making process regarding the provision of FAPE, or (c) caused a 

deprivation of educational benefits. 

54. District contends that its offer of an educational placement for Student at 

CHS, made at the IEP team meeting on May 3, 2013, substantively constituted a FAPE in 

the LRE because the placement was reasonably calculated to meet Student’s needs 

related to his disabilities in the areas of academics, behavior, and communication. 

55. Student contends that the IEP offer was flawed for a variety of reasons and 

that CHS is not an appropriate placement in the LRE. Student argues that the offer for 

placement at CHS was only for an interim placement; the District failed to present a 

continuum of options at the IEP team meeting; District did not obtain Parent’s consent 

to communicate with CHS; CHS is not capable of implementing Student’s goals, 

especially in reading; the March 2012 IEP team found that CHS was not an appropriate 

placement for Student; and, finally, that CHS is an unsafe school because its staff 

engaged in inappropriate sexual conduct with Student in the past. Student’s procedural 

claims will be evaluated first. 

56. The May 2013 IEP team meeting was attended by Parent, Ms. Littlejohn 

from VMRC, Mr. Goatcher as the District administrator, Ms. Peters as Student’s case 

manager, a special education teacher, and a speech and language specialist. No one 

from CHS attended the meeting in person or by telephone. The IEP team listened to 

Parent’s explanations of his concerns. The District made its offer to place Student at 

CHS, along with specified annual goals from his February 2013 IEP and other supports 

and services from that IEP, including a one-to-one aide and speech and language 

therapy. Only the placement offer is at issue here. 

Continuum of Placements 

57. Student contends that the District was required to consider a continuum 
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of placement options at the May 2013 IEP team and its failure to do so significantly 

impeded Parent’s opportunity to participate in the meeting and the decision-making 

and denied him a FAPE. 

58. The special education local planning area (SELPA) for each public school 

district is required to have a continuum of program options available for a child. The 

continuum of program options includes, but is not limited to: regular education; 

resource specialist programs; designated instruction and services; special classes; 

nonpublic, nonsectarian schools; state special schools; specially designed instruction in 

settings other than classrooms; itinerant instruction in settings other than classrooms; 

and instruction using telecommunication instruction in the home or instructions in 

hospitals or institutions. 

59. During the May 2013 IEP team meeting, the team discussed a variety of 

placement choices and ruled out most of them. All members of the team, including 

Parent, agreed that Student was not ready for placement in a district public school in 

either a general education or special day class. The members, including Ms. Littlejohn, 

agreed that an NPS placement was appropriate in light of Student’s needs. Parent also 

asked the District to consider other private schools. However, Mr. Goatcher credibly 

established, and reported to the team, that he had looked into the other private and 

charter schools proposed by Parent and they were not available as choices. Mr. 

Goatcher had found that CHS had an opening and was willing to accept Student. 

60. Student’s claim that the District was required to present and discuss a 

complete continuum of placement options at the May 2013 IEP team meeting is 

incorrect. There is no evidence that the San Joaquin County SELPA failed to have 

available and discuss placement alternatives to meet Student’s needs. As found above, 

the IEP team discussed and considered a variety of alternatives that were available. 

District’s legal obligation, in the event that the IEP team does not reach consensus, is to 
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make one clear written offer of placement and services. Therefore, the District’s IEP offer 

of placement is not procedurally defective on this ground.12 

12 Student’s request for the ALJ to search a website to see all available schools in 

San Joaquin County is declined. It was incumbent on Parent to present evidence of 

other available schools to the extent known at hearing and he did not do so. Moreover, 

this issue is not about parental preference but about the District’s legal duty to make a 

FAPE offer. 

Interim versus Permanent Placement 

61. The duration of a special education placement offer generally depends on 

what is appropriate to provide a FAPE to the pupil involved. A school district’s 

educational placement offer is considered temporary if it is specified for a limited 

duration. In contrast, the law requires IEP’s to be held at least annually, and annual IEP 

offers are generally offers of “permanent” services for the duration of the year. 

62. In the present case, Student’s annual IEP had been in March of each year. 

For example, the March 28, 2012 IEP was an annual IEP and offered services to March 

28, 2013. However, in late January or early February 2013, Ms. Peters arranged to 

advance Student’s annual IEP to February 15, 2013, at Parent’s request. As found above, 

Parent consented to the February 2013 IEP. Its services were effective until February 15, 

2014, or until the District superseded that IEP with a subsequent offer. 

63. Student’s argument that the May 3, 2013 IEP offer was only an interim or 

temporary offer, and therefore cannot serve as the basis for a valid placement, is not 

supported by the law or the evidence. Mr. Goatcher’s letter on April 3, 2013, offered 

CHS as an interim placement pending a conference between him, Parent, and the 

director of CHS; and pending an IEP team meeting to discuss a permanent placement. 
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The law does not prohibit a school district from offering a temporary placement if 

appropriate, provided an IEP team meeting is timely held to evaluate the placement and 

extend, modify or supersede it. Parent declined that offer of any interim placement and 

Student remained out of school for the entire month of April prior to the IEP team 

meeting. 

64. At the May 2013 IEP team meeting, the IEP team discussed the available 

alternatives for placing Student back in school. At that time, as indicated by the IEP offer 

itself, District offered CHS as Student’s annual educational placement, to supersede his 

February 2013 IEP placement, until his next annual IEP team meeting to be held by 

February 15, 2014. The District’s offer is therefore not procedurally flawed on this basis. 

Parental Consent 

65. Student claims the District was required to obtain Parent’s consent to 

inquire into placement with CHS personnel and the IEP offer is therefore procedurally 

invalid. Federal law generally prohibits the release of a pupil’s personally identifiable 

information without written parental consent. However, there are many exceptions and 

OAH has no jurisdiction.13 

13 See the federal Family Educational Rights and Privacy Act of 1974 (FERPA) (20 

U.S.C. § 1232(g); 34 Code Fed. Regs., Part 99; see also Wyner v. Manhattan Beach Unified 

School District (9th Cir. 2000) 223 F.3d. 1026, 1029; Parent v. Garden Grove Unified 

School District (2006) OAH Case No. 2005070363.) 

66. Following February 27, 2013, Parent’s written consent to release 

information regarding Student’s application for another NPS or private school 

placement was contained in a variety of email documents placed in evidence. Parent 

consented to, requested, and increasingly demanded that the District send Student’s 
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application to all available NPS and private schools in the surrounding area, including 

Tracy, but excluding Sacramento, California. For example, on March 21, 2013, Parent 

sent an email to Mr. Goatcher in which Parent stated: “Finally, it is incumbent upon [the 

District] to look at not only non-public schools, but private schools in order to provide 

my son [Student] with special education and related services under the IDEA given that 

he cannot be placed at a public school in order to receive those services.” 

67. In an email dated April 12, 2013, Parent revoked his consent for the 

District to share any information about his son with any other school without his 

permission. However, Mr. Goatcher was persuasive and credible in testifying that he had 

already conferred with CHS prior to making the District’s offer for an interim placement 

there on April 3, 2013. There is no evidence to the contrary. Therefore, the District did 

not violate Student’s procedural rights when it referred an application package to CHS 

prior to or on April 3, 2013, and obtained CHS’s agreement to accept Student back in its 

school. 

68. The evidence established that District honored Student’s revocation of 

consent to exchange further information with CHS at the May 3, 2013 IEP team meeting, 

where confidential information about his performance levels, needs, and potential 

placements was discussed, because no one from CHS was invited to the meeting. 

69. Student did not sustain his burden of proof to establish that the District 

committed a procedural violation by disclosing his educational information to CHS 

during the time Parent had consented to District’s search for an NPS placement. CHS 

was not an excluded entity in any of Parent’s communications. Even if there was a 

procedural violation, it was harmless error because Student did not establish that the 

disclosure impeded his right to a FAPE or that Parent’s right to participate in the 

decision-making process was impeded as CHS accepted Student’s application, the 

placement was fully discussed at the May 2013 IEP team meeting, and Parent retained 
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Unsafe NPS 

70. Student contends that the District’s offer of placement at CHS is 

procedurally and/or substantively invalid because CHS would not provide a safe 

environment for Student. This argument is based on several prior incidents when 

Student was placed at CHS that allegedly involved what Parent describes as 

“inappropriate sexual conduct’ between CHS personnel and Student. There is no doubt 

Parent loves Student and seeks to protect him. In addition, there is no doubt that there 

are occasionally sexual predators who find employment within the public schools and 

safeguards must be vigilantly enforced. In this case, however, aside from Parent’s 

testimony, there is no independent evidence to corroborate his claims. In the absence of 

other evidence, Parent’s beliefs and opinions are based on speculation and do not 

support a finding that CHS is an unsafe school. 

71. First, Parent claims that in early 2010, when Student was in third grade, a 

female aide sexually abused Student. Anne Romena was Student’s CHS teacher at the 

time. Ms. Romena obtained a master’s degree in elementary education in 2005 and 

holds two teaching credentials, one in multiple subjects and one in mild-moderate 

special education. She has been a special education teacher at CHS for eight years, has 

been with CHS for ten years, and taught Student from about January 2010 until Parent 

removed Student from CHS in May 2012. Ms. Romena credibly established that an older, 

female pupil, not an aide employed by the District, volunteered to assist in her 

classroom and Student quickly became fixated on her. Ms. Romena noticed that Student 

was distracted by the girl, discussed the problem with her staff, and promptly prohibited 

the girl from returning to the class. When Ms. Romena informed Student that the 

volunteer would not return, he had a temper tantrum that included throwing his desk, 

34 
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screaming and swearing, and resulted in Parent being called to school. Ms. Romena was 

persuasive that the volunteer was only in her class a few times, and that she had no 

reason to suspect the volunteer had access to Student outside of her classroom. 

72. Parent’s claim that the girl must have taken Student into a locked office 

room next to the classroom and sexually abused him is speculative. Parent claims he 

found evidence to corroborate his suspicions when he found Student had hidden letters 

from him to the girl in his backpack and later found Student had hidden drawings of 

female genitalia in his bedroom. However, Mr. Goatcher was persuasive in his testimony 

that, when Parent finally brought the matter to their attention, CHS director Dutra 

investigated the matter and the District was satisfied that no improper or illegal sexual 

conduct had occurred. 

73. In addition to the lack of evidence, Parent’s claim about the 2010 incident 

lacks credibility for other reasons. Parent filed two due process complaints with OAH in 

2011, had a hearing in October 2011 before an ALJ, and did not complain about any 

inappropriate instruction or services at CHS when he had the opportunity. The incident 

itself is well beyond the applicable two-year statute of limitations. Parent’s failure to 

mention the incident until the spring of 2012, when he used the information to bolster 

his reasons to remove Student from CHS, contradicts his assertions as to the gravity of 

what occurred or whether he really believed that Student had been subjected to 

improper sexual conduct. Parent allowed Student to remain at CHS until mid-May 2012 

and did not report the incident to the police or call for the girl’s arrest. Reasonable 

inferences from the evidence support a finding that Student had a crush on the girl, was 

infatuated with her, and was upset when she was removed from the class. Ms. Romena 

acted responsibly to terminate any continued distraction or fixation by removing the girl 

from the class. This incident is remote in time, was handled responsibly, and does not 

establish that CHS is presently an unsafe learning environment. 
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74. In a second incident in January 2012, Parent claims Ms. Romena was in the 

boys restroom at CHS with Student. On cross-examination, however, Parent admitted to 

inconsistencies in his testimony compared to the description he wrote in an email dated 

January 27, 2012, to Mr. Goatcher. There, Parent stated that Ms. Romena was at the 

restroom door instructing Student to enter when Parent arrived. In addition, Parent 

stated Student did not go into the restroom until the teacher had exited. Ms. Romena 

provided sensible and credible testimony on this point. She explained that it is a strict 

CHS procedure to require restrooms to be searched before and after use by a pupil. This 

policy avoids accusations as to whether any pupil placed graffiti or otherwise defaced 

the facility. Ms. Romena was persuasive that this is the procedure she was following 

when Parent arrived, and that she was not in the restroom with Student. Parent’s 

conclusion that Ms. Romena’s conduct was less than professional with Student is 

unsupported and unfounded. 

75. Parent claimed that, in a third incident in May 2012, Student’s male aide 

engaged in illegal or improper sexual conduct with Student. Parent came to this 

conclusion because the aide informed Parent that he liked Student, but Parent did not 

appreciate the aide’s tone of voice or demeanor; Student reported he was 

uncomfortable with the aide in the restroom; and because Parent later found drawings 

of male genitalia. Parent’s unfounded speculation does not support a claim that the 

school is unsafe. 

76. Finally, as a fourth incident that occurred in May or June 2012, Parent took 

Student to a high school graduation ceremony and dance at CHS and claims he 

observed what he concluded were non-CHS “individuals” who attended “dressed in 

drag.” District witnesses who testified and attended that ceremony did not recall seeing 

any such persons. Even if it occurred, Student did not establish any credible evidence of 

a safety danger arising out of this event. Parent did not establish that the event bore 
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any rational relationship to Student’s safety or welfare during the school day at CHS. 

77. None of the above incidents, taken separately or together, support a 

finding that CHS is an unsafe campus or presents an unsafe learning environment for 

Student. Accordingly, the District’s placement offer of May 2013 is not procedurally or 

substantively flawed on this ground. 

District’s Placement Offer for CHS 

78. The May 2013 IEP, specifically identifies “Children’s Home of Stockton” as 

the NPS placement offered by the District. 

79. Student’s significant unique needs should drive the IEP team’s placement 

decision and did so in this case. As found above, the evidence established that Student 

requires an NPS placement at a school that provides a highly structured learning 

environment capable of working with Student’s intensive academic, behavioral and 

communication needs. CHS meets that criteria. 

80. Ms. Romena was persuasive in her testimony at hearing that CHS is 

presently capable of implementing Student’s IEP and is an appropriate placement to 

address his intensive needs. The weight of the evidence established that during 

Student’s prior attendance at the CHS NPS, Student made progress both academically 

and behaviorally, the school successfully implemented Student’s BSP and he 

experienced significant progress in reducing his negative behaviors. Student contends 

that he made little or no progress. 

81. As found above, Dr. Browning’s February and March 2012 social and 

emotional assessment determined that, while Student did not meet the criteria for an 

Emotional Disturbance disability, he exhibited complex anger and frustration problems 

that reflected his learning disabilities, ADHD, and conduct problems. Mr. Varosh, from 

the Options NPS and Student’s most recent teacher, was credible and astute in his 
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observation that much of Student’s behavioral problems in school as of February 2013 

arise from his lack of adequate communication skills in social interactions with others. 

82. Ms. Romena was convincing that Student left her class in May 2012 having 

made both academic and behavioral progress. When she first taught Student in 2010, 

he was either shy and quiet or explosive, sensitive to his peers, and was struggling with 

preacademic work. By the time he left, Student’s personality had “blossomed,” and he 

had increased verbal skills, had made friends, had made academic progress, especially in 

math, and had begun to learn to read. Ms. Romena is aware that Student has made 

more significant academic progress since his attendance at Options. Ms. Romena was 

persuasive that she would have expected Student to do as well had he remained at CHS 

because the reduction in his negative behaviors, and his physical and emotional growth, 

convinced her he was ready to advance more academically. 

83. Parent has long been concerned with Student’s delays in the area of 

reading and voiced concerns at the March 28, 2012 IEP team meeting with CHS and the 

District about Student’s slow progress in learning the alphabet, to decode words and to 

achieve comprehension. Parent wanted to remove Student from CHS because he was 

“not sure current placement can take [Student] to the next level behaviorally & has 

concerns about his reading level.” In that meeting, Ms. Romena acknowledged Student’s 

academics were low but said Student had retention problems and “growth has been 

noted.” Student’s triennial assessment established that he has significant developmental 

delays. Parent established that he agreed to the placement at Options in May 2012, in 

large part because Options had a supplemental reading program, Barton, and Parent 

believed it could make a difference for Student. Even so, Parent again complained about 

Student’s limited reading skills at the February 2013 IEP meeting at Options. The fact 

that CHS does not use the Barton reading program does not defeat the placement. Ms. 

Romena testified that CHS now has two supplemental programs in reading and math for 
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pupils with specific learning disabilities, the Pierson Reading Street, and the Destination 

Learning and that both would be available to Student. Finally, CHS would provide 

Student’s speech and language therapy services as set forth in his IEP, including social 

interactions with peers and staff. 

84. CHS also provides a small, structured classroom setting in which Student’s 

offered goals may be implemented. Student’s contention that CHS cannot be found to 

be a FAPE placement because it cannot provide services to implement Student’s annual 

goals in the May 2013 IEP is not supported by any evidence other than Parent’s 

conclusory testimony. In contrast, Ms. Romena reviewed the offered goals and was 

confident they could be implemented. On this point, Ms. Romena’s testimony was more 

credible than Parent’s because she worked with Student each school day for about two 

and a half years, implemented his prior goals, and assessed his prior progress. District’s 

offered goals for math, reading decoding, reading comprehension, receptive and 

expressive language, and behaviors are goals that Ms. Romena is familiar with and fully 

capable of implementing. In contrast, Parent downplayed any progress Student had 

made during his years at CHS and was particularly critical of Student’s low reading 

ability. While it is true that Student achieved marked academic progress at Options, Ms. 

Romena offered a rational explanation for his recent progress. Student did not present 

any professional or expert testimony on this point. Finally, even if Options would be a 

better placement for Student because his academic growth finally started to show 

better improvement there, the District is not obligated to offer the best school to 

Student, but is required to offer him a FAPE. Ironically, Parent removed Student from 

Options in February of this year. Based on the foregoing, District’s offer of placement at 

CHS constituted a FAPE because it was reasonably calculated to provide some 

educational benefit. In addition, District established that placement at CHS is in the LRE 

for Student because an NPS placement such as CHS, with a highly structured program 
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and language and behavioral supports integrated into the curriculum throughout the 

day, is the least restrictive setting in which Student may access his education. 

LEGAL CONCLUSIONS 

BURDEN OF PROOF 

1. District, as the party requesting relief in its case, and Student, as the party 

requesting relief in his case, each have burdens of proof in this proceeding. (Schaffer v. 

Weast (2005) 546 U.S. 49 [126 S.Ct. 528].) 

FAPE 

2. Congress enacted the IDEA "to assure that all children with disabilities 

have available to them ... a free appropriate public education which emphasizes special 

education and related services designed to meet their unique needs. . . ." (20 U.S.C. §§ 

1400(c), 1412(a)(1)(A); Ed. Code, §§ 56000, 56026.) 

3. A FAPE is defined as special education and related services that are 

available to the pupil at no cost to the parent or guardian, that meet the State 

educational standards, and that conform to the pupil’s IEP. (20 U.S.C. § 1401(9); Ed. 

Code, § 56031; Cal. Code Regs., tit. 5 § 3001, subd. (o).) Special education is instruction 

specially designed to meet the unique needs of a child with a disability. (20 U.S.C. § 

1401(a)(29).) A child’s unique educational needs are to be broadly construed to include 

the child’s academic, social, health, emotional, communicative, physical and vocational 

needs. (Seattle Sch. Dist. No. 1 v. B.S. (9th Cir. 1996) 82 F.3d 1493, 1500, citing H.R. Rep. 

No. 410, 1983 U.S.C.C.A.N. 2088, 2106.) In addition, the educational needs include 

functional performance. (Ed. Code § 56345, subd. (a)(1).) 

4. An IEP is to be evaluated in light of information available at the time it was 

developed and offered, and is not to be evaluated in hindsight. (Adams v. State of 
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Oregon, supra, 195 F.3d at 1149.) The Ninth Circuit has endorsed the “snapshot rule,” 

explaining that “[a]n IEP is a snapshot, not a retrospective.” The IEP must be evaluated 

in terms of what was objectively reasonable when it was developed. (Ibid; Christopher S. 

v. Stanislaus County Off. of Ed. (9th Cir. 2004) 384 F.3d 1205, 1212; Pitchford v. Salem-

Kaiser School Dist. No. 24J (D.Ore. 2001) 155 F.Supp.2d 1213, 1236.) To determine 

whether a school district offered a pupil a FAPE, the focus is on the appropriateness of 

the placement offered by the school district, and not on the alternative preferred by the 

parents. (Gregory K. v. Longview School Dist. (9th Cir. 1987) 811 F.2d 1307, 1314.) 

PROCEDURAL VIOLATIONS 

5. There are two parts to the legal analysis of whether a school district 

offered a pupil a FAPE: whether the LEA has complied with the procedures set forth in 

the IDEA, and whether the IEP developed through those procedures was substantively 

appropriate. (Rowley, 458 U.S. at pp. 206-207.) Procedural flaws do not automatically 

require a finding of a denial of FAPE. A procedural violation does not constitute a denial 

of FAPE unless the procedural inadequacy (a) impeded the child’s right to a FAPE; (b) 

significantly impeded the parent’s opportunity to participate in the decision making 

process regarding the provision of FAPE; or (c) caused a deprivation of educational 

benefits. (20 U.S.C. § 1415(f)(3)(E)(i) & (ii); Ed. Code, § 56505, subd. (j); W.G. v. Board of 

Trustees of Target Range School Dist. No. 23 (9th Cir. 1992) 960 F.2d 1479, 1483-1484.) 

PARENTAL COOPERATION IN THE IEP PROCESS 

6. The Supreme Court has noted that the IDEA assumes parents, as well as 

school districts, will cooperate in the IEP process. (Shaffer v. Weast, supra, 546 U.S. at 53 

[noting that “[t]he core of the [IDEA] ... is the cooperative process that it establishes 

between parents and schools”]; see also, Patricia P. v. Bd. ofEduc. of Oak Park (7th Cir. 
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2000) 203 F.3d 462, 468 [parents who failed to cooperate to make their child reasonably 

available for evaluation forfeited right to reimbursement for private placement]; Clyde K. 

v. Puyallup School Dist., No. 3 (9th Cir. 1994) 35 F.3d 1396, 1400, fn. 5 [rejecting a “my 

way or the highway” approach by parents' attorney].) Parents who refuse to cooperate 

in a district's efforts to formulate an IEP are generally not entitled to relief. (See, e.g., 

Loren F. v. Atlanta Indep. Sch. Sys. (11th Cir.2003) 349 F.3d 1309, 1312; MMv. Sch. Dist. 

of Greenville Cty. (4th Cir.2002) 303 F.3d 523, 535; M.S. v. Mullica Tp. Bd. ofEduc. (D.N.J. 

2007) 485 F.Supp.2d 555, 568 [denying reimbursement because parents failed to 

cooperate in completion of IEP]; E.P. v. San Ramon Valley Unified School Dist. (N.D.Cal., 

June 21, 2007, Case No. C05-01390) 2007 WL 1795747, pp. 10-11 [nonpub. opn.].) When 

parental non-cooperation obstructs the process, courts usually hold that violations do 

not deny the pupil a FAPE. (See C.G. v. Five Town Community School Dist. (1st Cir. 2008) 

513 F.3d279.) 

Issue 1 (a). Did the District deny Student a FAPE beginning on February 27, 

2013 by failing to enroll Student in a home-hospital, home schooling, 

and/or independent study program? 

COMPULSORY EDUCATION 

7. Section 48200 Of the Education Code, California’s compulsory attendance 

law, requires that a student between six and 18 years of age attend school in “the 

school district in which the residency of either the parent or legal guardian is located.” 

That district usually becomes the LEA responsible for providing a FAPE to an eligible 

student. (20 U.S.C. § 1401(19); 34 C.F.R. § 300.28(a) (2006); Ed. Code, § 56026.3.) 

8. The compulsory education requirements provide in part that each person 

subject to compulsory full-time education “shall attend the public full-time day school... 

for the full time designated as the length of the schoolday by the governing board of 

the school district. ” (Ed. Code, § 48200.) Children who are being instructed in a private, 
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full-time day school by persons capable of teaching shall be exempted. (Ed. Code, § 

48222.) Children not attending a private, full-time day school and who are being 

instructed in study and recitation for at least three hours a day for 175 days each 

calendar year by a private tutor shall be exempted. (Ed. Code, § 48224.) 

CONTINUUM OF OPTIONS 

9. Education Code section 56360 requires that the SELPA must ensure that a 

continuum of alternative programs is available to meet the needs of individuals with 

exceptional needs for special education and related services. (34 C.F.R. § 300.115(a) 

(2006); Ed. Code, § 56360.) This continuum must include instruction in regular classes, 

special classes, special schools, home instruction, and instruction in hospitals and 

institutions. (34 C.F.R. § 300.115(b)(1) (2006); see also Ed. Code, §§ 56360, 56361.) These 

regulations require only that a continuum must be available. A school district is only 

required to consider those placements in the continuum that may be appropriate for a 

particular child. There is no requirement that the IEP team members discuss all options, 

so long as alternative options are available. (See L.S. v. Newark Unified School District, 

(N.D.Cal, May 22, 2006, No. C 05-03241 JSW) 2006 WL 1390661, p. 6.) 

HOME-HOSPITAL INSTRUCTION 

10. Home-hospital instructional services are part of the continuum of special 

education programs that each SELPA must make available to pupils who receive special 

education. (34 CFR 300.115(b)(1); Ed. Code, § 56360, 56361.) Special education and 

related services may be provided in the home or hospital if the IEP team recommends 

them based on a medical condition “such as those related to surgery, accidents, short-

term illness or medical treatment for a chronic illness;” and the team must review or 

revise the IEP “whenever there is a significant change in the pupil’s current medical 
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condition.” (Cal. Code Regs., tit. 5, § 3051.4, subds. (a) and (c).) When recommending 

placement for home-hospital instruction, the IEP team must have a medical report from 

a doctor or psychologist stating the diagnosed condition, certifying that the severity of 

the condition prevents the pupil from attending school and setting a projected return 

date. (Cal. Code Regs., tit. 5, § 3051.4, subd. (d).) The teacher providing the instruction 

shall contact the pupil's previous school and teacher to determine the course work to be 

covered; the books and materials to be used; and who is responsible for issuing grades 

and promoting the pupil when appropriate. (Cal. Code Regs., tit. 5, § 3051.4, subd. (f).) 

11. As set forth in Factual Findings 10 through 13, and Legal Conclusions 1 

through 10, Parent at no time presented the District or Options with a medical report 

from Student’s treating physician containing the requisite information regarding a 

diagnosed condition along with a projected date for return to school. Parent did not 

present any evidence that Student qualified for a home study program under the home-

hospital placement provisions. Therefore the District did not deny him a FAPE by not 

offering or providing him the program. 

INDEPENDENT STUDY 

12. Independent study is an individualized alternative education to teach the 

core curriculum, in which pupils generally work independently at home with supervision 

and oversight from a certificated teacher. (Ed. Code §§ 51745; 51747.5; Jonathan L. v. 

Superior Court (2008) 165 Cal. App. 4th 1074.) A special education pupil with an IEP may 

not participate in this program unless the pupil’s IEP team specifically includes an 

independent study program in the pupil’s IEP. (Ed. Code §§ 51745, subd. (c).) 

13. As set forth in Factual Findings 14 through 24, and Legal Conclusions 1 

through 10, the evidence established that Student requires an educational setting at an 

NPS to obtain benefit and address his unique needs. The testimony of Dr. Browning, Mr. 
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Varosh, and Ms. Peters established that Student would not be able to benefit from an 

independent study program in which he was required to be self-directed, perform 

independently in a isolated home setting, and only see a supervising teacher once a 

week. Rather, Student needed assistance to read and complete assignments, a full time 

one-to-one aide, and supervision to monitor appropriate conduct, including frequent 

rewards to reinforce on task behaviors and appropriate interactions with peers and 

adults. Student’s behavioral needs included anger, aggression, impulsivity, and inability 

to focus or comply. As of February 2013, Student needed multiple instructional 

strategies on a daily basis. Given the intense nature of Student’s needs, Parent’s claim 

that Student could successfully participate in an independent study program was not 

supported by the evidence. In any event, Student’s IEP teams in February and May 2013, 

including Parent, did not offer an independent study program because they believed he 

required placement at an NPS. Therefore, Student did not sustain his burden to show 

that the District denied him a FAPE by not offering or providing an independent study 

program. 

HOME SCHOOLING 

14. Home schooling is a type of private school exemption from the 

compulsory education law for parents or guardians who obtain permission from the 

State to act as a private school. The private school exemptions include: (1) a private full-

time day school by persons capable of teaching (Ed. Code, § 48222); or (2) instruction 

for at least three hours day for 175 days a year by a private tutor with a valid state 

credential (Ed. Code, § 48224). The parent is required to file a private school affidavit 

with the California Superintendent of Public Instruction. (Ed. Code, § 33190.) Parents 

who comply with the requirements for a home-based private school cannot be 

prosecuted for truancy. In addition, the pupil enrolled in the parent’s home school does 
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not have an IEP right to special education and services but is treated as a private school 

pupil entitled to a proportionate share of equitable services as set forth in a services 

plan. (34 Code Fed. Regs., §§ 300.132; 300.134; 300.137(a).) 

15. As set forth in Factual Findings 25 and 26, and Legal Conclusions 1 

through 10, Student did not sustain his burden of proof to establish that the District was 

required to offer or provide him a home schooling program because it is not a special 

education placement option on the continuum of options required to be maintained by 

the SELPA. Instead, it is a parental choice whether a parent or legal guardian elects to 

file an affidavit with the State to qualify as an exempt private home school. Here, while 

Parent indicated he had purchased some books and instructed Student in the home, he 

continued to ask the District to locate an NPS placement and never elected to remove 

Student from public instruction. Accordingly, District did not deny him a FAPE on this 

basis. 

Issue 1(b). Did the District deny Student a FAPE beginning on February 27, 

2013 by failing to educationally place Student in the LRE? 

LEAST RESTRICTIVE ENVIRONMENT 

16.  In order to provide a pupil an education in the LRE, school districts must 

ensure, to the maximum extent appropriate, that children with disabilities, including 

children in public or private institutions or other care facilities, are educated with 

children who are not disabled, and special classes, separate schooling, or other removal 

of children with disabilities from the regular educational environment occurs only when 

the nature and the severity of the disability of the child is such that education in regular 

classes with the use of supplementary aids and services cannot be achieved 

satisfactorily. (20 U.S.C. § 1412(a)(5)(A); Ed. Code, § 56031; 34 C.F.R. § 300.114(a).) The 

Ninth Circuit applies a four-part test to measure whether a placement is in the LRE: (1) 
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the academic benefits available to the disabled student in a general education 

classroom, supplemented with appropriate aids and services, as compared with the 

academic benefits of a special education classroom; (2) the nonacademic benefits of 

interaction with children who are not disabled; (3) the effect of the disabled student's 

presence on the teacher and other children in the classroom; and (4) the cost of 

mainstreaming the disabled student in a general education classroom. (Sacramento 

Unified School District v. Holland (9th Cir. 1994) 14 F.3d 1398, 1403.) If the IEP team 

determines that a child cannot be educated in a general education environment, then 

the LRE analysis requires determining whether the child has been mainstreamed to the 

maximum extent that is appropriate in light of the continuum of program options. 

(Daniel R.R. v. State Board of Ed. (5th Cir. 1989) 874 F.2d 1036, 1050.) 

17. As set forth in Factual Findings 27 through 30, and Legal Conclusions 1 

through 6, and 16, Student’s amended complaint and the evidence he presented at 

hearing demonstrate that his problems do not involve any of the legal factors relating 

to the LRE requirements between February 27, and May 3, 2013. Student does not 

contend either that he should have been offered placement on a comprehensive District 

campus in either a general education or special day class, or that District’s offers for NPS 

or private school placement should have offered him more mainstreaming 

opportunities with typically developing peers. As determined above, the overwhelming 

weight of the evidence established that an NPS placement in a setting with intensive 

academic and behavioral services and supports was the least restrictive setting in which 

Student may obtain educational benefit. Therefore, Student did not establish that the 

District denied him a FAPE by failing to offer a placement in the LRE. 
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Issue 1(c). Did the District deny Student a FAPE beginning on February 27, 

2013, by denying Student access to specialized instruction and related 

services? 

FREE APPROPRIATE PUBLIC EDUCATION 

18. For a school district’s IEP to offer a pupil a substantive FAPE, the proposed 

program must be specially designed to address the pupil’s unique needs, and be 

reasonably calculated to provide the student with some educational benefit. (Board of 

Educ. of the Hendrick Hudson Cent. School Dist. v. Rowley (1982) 458 U.S. 176, 189, [73 

L.Ed.2d 690], cited as Rowley.) at p. 201; J.L. v. Mercer Island School Dist. (9th Cir. 2010) 

592 F.3d. 938, 950-953.) Rowley established that a FAPE must provide a threshold “basic 

floor of opportunity” in public education that “consists of educational instruction 

specially designed to meet the unique needs of the handicapped child, supported by 

such services as are necessary to permit the child ‘to benefit’ from the instruction.” The 

Rowley court held that the IDEA does not require school districts to provide special 

education pupils with the best education available, or to provide instruction or services 

that maximize a pupil’s abilities. (Rowley, supra, at p. 198-200; see also, M.L. v. Fed. Way 

School Dist. (9th Cir. 2005) 394 F.3d 634; N.B v. Hellgate Elementary School Dist. (9th Cir. 

2007) 541 F.3d 1202, 1212-1213; Adams v. State of Oregon (9th Cir. 1999) 195 F.3d 

1141, 1149.) 

CONVENING AN IEP TEAM MEETING 

19. A school district must convene an IEP team meeting whenever a parent or 

teacher requests a meeting to develop, review, or revise the IEP. (Ed. Code, § 56343, 

subd. (c).) The parents of the child with a disability are critical members of the IEP team. 

California law requires the school district to give the parents notice of the meeting early 

enough to ensure an opportunity to attend. (Ed. Code, § 56341.5, subd. (b).) The law 
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also requires the IEP team meeting to be scheduled at a mutually agreed-upon time 

and place. (Ed. Code, § 56341.5 (c).) A district may hold an IEP team meeting without a 

parent in attendance if the district is unable to convince the parent that he or she 

should attend. (Ed. Code, § 56341.5, subd. (h).) However, if a district holds a meeting 

without the parent in attendance, it must “maintain a record of its attempts to arrange a 

mutually agreed-upon time and place” such as detailed records of telephone calls made 

or attempted, or copies of correspondence sent to the parent. (34 C.F.R. § 300.322(d); 

Ed. Code, § 56341.5, subd. (h); see Shapiro v. Paradise Valley Unified School Dist., No. 69 

(9th Cir. 2003) 317 F.3d 1072, 1077-1078.) 

20. As set forth in Factual Findings 1 through 9, and 31 through 46, and Legal 

Conclusions 1 through 6, 18, and 19, Student did not establish that the District denied 

him access to his specialized instruction and related services because the District had an 

appropriate IEP in place for him, attempted to schedule IEP team meetings, cooperated 

with Parent to search for alternative placements, and offered Student an interim 

placement at CHS pending an IEP team meeting. First, after Parent withdrew Student 

from Options on February 27, 2013, Student still had an operative annual IEP because 

Parent consented to the February 15, 2013 IEP and it was to be in effect until February 

15, 2014, or until the District offered a superseding IEP. The evidence established that 

Options remained available to Student and there was an opening for him through at 

least half of April 2013, but Parent did not return Student to Options. Moreover, the 

program at Options provided Student access to specialized academic instruction and 

related services that delivered educational benefit to Student. The data Mr. Varosh 

presented to the IEP team and at hearing showed Student’s marked progress 

academically and functionally and was uncontroverted. Student did not meet his burden 

to establish that his criticisms and problems with Options were sufficient to warrant a 

finding that the IEP placement at Options denied Student access to his education. The 
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February 2013 IEP was reasonably calculated to offer Student educational benefit based 

on his levels of academic and functional performance and did not deny him a FAPE. 

21. Between February 27, 2013, and the IEP team meeting held on May 3, 

2013, the evidence established that the District made continual and documented efforts 

to work with Parent and obtain his cooperation to return to Options or to schedule an 

IEP team meeting, and to cooperate with his requests to locate another NPS or private 

school placement that met the legal standards. Parent’s claims that the District gave 

him permission to remove Student from Options and told him that he did not need an 

IEP team meeting to select another placement were not credible and Ms. Peters’ 

testimony to the contrary was consistent with both the District’s written 

communications to Parent and the law. Parent finally agreed to an IEP team meeting 

scheduled for April 19, 2013, it had to be rescheduled for May 3, 2013, to accommodate 

Ms. Littlejohn’s schedule. In the meanwhile, the District sent applications to several 

NPS’s at Parent’s request and determined that other schools he requested were either 

private religious schools or did not offer specialized instruction to pupils with 

disabilities. While the District could have formally noticed more IEP team meeting dates 

prior to May 3, 2013, rather than seeking informal agreement, Parent’s lack of 

cooperation to attend an IEP team meeting obstructed their efforts. On April 3, 2013, 

just about 35 days after Student’s removal from school, the District offered him an 

interim placement at CHS pending an IEP team meeting. Parent declined the offer and 

cannot now complain that the District denied Student access to his education on this 

basis. Based on the foregoing, Student therefore did not establish that the District 

denied him access to his education. 
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Issue 1(d). Did the District deny Student a FAPE beginning on February 27, 

2013 by failing to implement the goals and objectives in his February 2013 

IEP? 

FAILURE TO IMPLEMENT AN IEP 

22. When a school district does not perform exactly as called for by an IEP, the 

district does not violate the IDEA unless it is shown to have “... materially failed to 

implement the child's IEP. A material failure occurs when the services provided to a 

disabled child fall significantly short of those required by the IEP." (Van Duyn v. Baker 

School Dist. 5J (9th Cir. 2007) 502 F.3d 811, 815.) A brief gap in the delivery of services, 

for example, may not be a material failure. (Sarah Z. v. Menlo Park City School Dist. 

(N.D.Cal., May 30, 2007, No. C 06-4098 PJH) 2007 WL 1574569, p. 7.) There is no 

statutory requirement that a District must perfectly adhere to an IEP and, therefore, 

minor implementation failures will not be deemed a denial of FAPE. (Van Duyn, supra, 

502 F.3d 811, 820-822.) "[T]he materiality standard does not require that the child suffer 

demonstrable educational harm in order to prevail." (Ibid.) 

23. As set forth in Factual Findings 1 through 9, and 47 through 52, and Legal 

Conclusions 1 through 6, and 22, Student’s annual goals in his IEP dated February 15, 

2013, were designed to meet his unique needs related to his academic delays in 

reading, writing, and math; his receptive and expressive language deficits, including 

pragmatics; and his negative behaviors. Most of the goals were designed to be 

implemented in the school setting and their implementation was integrated into 

Student’s school day by his teacher, Mr. Varosh and the Options staff. The goals 

generally dealt with Student’s interactions with peers and staff and required monitoring 

by staff. In addition to the ineffectiveness of any attempt to implement the goals in 

Student’s home, this Decision has determined that the District was not obligated to 

send his IEP instruction and services into his home under either an independent study or 
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home schooling program. Since the annual goals were part of Student’s IEP, and Parent 

removed Student from the school setting, the District did not deny him a FAPE by failing 

to implement them. 

Issue 2. Did the District’s May 3, 2013 IEP offer of placement at CHS 

constitute an offer of a FAPE in the LRE? 

24. As set forth in Factual Findings 1 through 9, and 53 through 84, and Legal 

Conclusions 1 through 6, 9, 16, and 18, the overwhelming weight of the evidence 

established that the offer for placement at CHS was reasonably calculated to provide 

Student some educational benefit. As determined above, based on his unique needs, an 

NPS with a highly structured learning environment capable of working with Student’s 

intensive academic, behavioral and communication needs was the least restrictive 

environment in which Student could be educated. CHS provided that very structure and 

Ms. Romena was persuasive that CHS had in the past and could now offer an 

appropriate learning environment for Student. 

25. Student raised multiple claims that this offer denied him a procedural and 

substantive FAPE but did not establish that any of his concerns, separately or taken 

together, rendered the placement offer fatally defective. First, District was not required 

to present and discuss, at the May 3, 2013 IEP team meeting, the complete continuum 

of placement options available in the SELPA. The team members discussed a variety of 

options that reasonably pertained to Student’s circumstances and did not violate the 

law. Second, District’s May offer was a permanent placement offer to supersede 

Student’s February 2013 placement offer and was not invalidated as only temporary in 

nature. Third, Parent provided the District with his written consent to disclose Student’s 

personally identifiable information related to his IEP in many emails to District personnel 

as he repeatedly asked them to locate another NPS or private school. Mr. Goatcher 
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contacted CHS for availability during this window of consent. Following Parent’s 

revocation of that consent on April 12, 2013, there is no evidence that the District 

exchanged any confidential information with CHS and CHS did not attend the May 2013 

IEP team meeting. Fourth, Student’s assertion that CHS was an unsafe learning 

environment was not borne out by the evidence. Finally, Student’s claim that CHS in the 

past had failed to provide appropriate instruction because he made little or no progress 

there, especially in reading, was also not supported by the evidence. Ms. Romena was 

persuasive that Student had previously made some progress academically at CHS.14 The 

evidence established that Student’s significant behavioral needs in his younger years at 

CHS adversely impacted his ability to obtain educational benefit and that his behaviors 

had decreased in frequency by the time Parent moved him from CHS to Options in May 

2012. Finally, District met its burden of proof to establish that its May 2013 offer for 

placement at CHS is reasonably calculated to meet Student’s needs related to his 

deficits, including auditory and visual processing deficits, speech and language and 

pragmatic communication deficits, and marked academic delays and behavioral 

problems. CHS provides the staffing, aides, intensive structure and direct teaching 

Student requires to obtain educational benefit. Accordingly, the IEP placement offer at 

CHS constituted a FAPE. 

14 In addition, this case does not involve an issue about the appropriateness of 

District’s offers or provision of services for past years while Student attended CHS. 

REMEDIES 

26. If the parent of a child with a disability refuses all services in the offered 

IEP after having consented to those services in the past, the LEA shall file a request for a 

due process hearing. (Ed. Code, §56346, subd. (d).) If an LEA determines that the 
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proposed special education program component to which the parent does not consent 

is necessary to provide a FAPE, the LEA shall initiate a due process hearing. The hearing 

decision shall be the final administrative determination and shall be binding upon the 

parties. (Ed. Code, §56346, subd. (f)) 

27. When an LEA fails to provide a FAPE to a pupil with a disability, the pupil is 

entitled to relief that is “appropriate” in light of the purposes of the IDEA. (School 

Committee of Burlington v. Department of Educ. (1996) 471 U.S. 359, 369-371; 20 U.S.C. 

§ 1415(i)(2)(C)(3).) The IDEA empowers district courts to “grant such relief as the court 

determines is appropriate.” (20 U.S.C. § 1415(i)(2)(C)(iii).) 

28. Student did not meet his burden to establish that the District denied him a

FAPE in these consolidated cases. Accordingly, Student is not entitled to any relief. 

29. District met its burden to establish that the May 2013 IEP offer of

placement at CHS was reasonably calculated to provide Student with educational 

benefit and constituted a FAPE in the LRE. Therefore, District is entitled to implement 

the placement offer without parental consent should Student remain enrolled in the 

District and continue to seek public education services. 

ORDER 

1. Student’s requests for relief are denied.

2. District’s request for relief is granted. District may implement the offer in

its May 3, 2013 IEP to educationally place Student at CHS without parental consent, 

should Student desire public education services from District. 

PREVAILING PARTY 

Education Code section 56507, subdivision (d), requires that the hearing decision 

indicate the extent to which each party has prevailed on each issue heard and decided. 
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District prevailed on all issues in both consolidated cases. 

NOTICE OF APPEAL RIGHTS 

The parties are advised that they have the right to appeal this decision to a state 

court of competent jurisdiction. Appeals must be made within 90 days of receipt of this 

decision. A party may also bring a civil action in the United States District Court. (Ed. 

Code, § 56505, subd. (k).) 

 

Dated: November 4, 2013 

 

 

/s/ 

__________________________________________________ 

DEIDRE L. JOHNSON 

Administrative Law Judge 

Office of Administrative Hearings 
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