BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of:

PARENT ON BEHALF OF STUDENT.

V. OAH CASE NO. 2013090315

LOS ANGELES UNIFIED SCHOOL
DISTRICT.

DECISION

Administrative Law Judge (ALJ) Adrienne L. Krikorian, Office of Administrative
Hearings (OAH), State of California, heard this matter on November 12 and 13, 2013, at
Van Nuys, California.

Student’s mother (Parent) represented Student at the hearing and testified as
Student’s only witness. A Spanish language interpreter assisted Parent throughout the
entire hearing. Attorney Patrick Balucan represented the Los Angeles Unified School
District (District). Maria Ek-Ewell, specialist in the District's Compliance Support and
Monitoring Unit of the Special Education Department attended the entire hearing on
behalf of the District.

Student filed a request for due process hearing on September 11, 2013. OAH
granted a continuance of the due process hearing on October 28, 2013. At the hearing,
the ALJ received sworn testimony and documentary evidence. At the end of the
hearing, the ALJ granted a continuance at the parties’ request until November 22,
2013, to allow the parties time to file a closing brief. The parties submitted closing

briefs within the time allowed and the record was closed on November 22, 2013.
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ISSUE

Did District deny Student a free appropriate public education (FAPE) in his
January 18, 2013 individualized education program (IEP) and during the 2012-2013 and
2013-2014 school years by failing to offer Student home-to-school transportation

services?

FACTUAL FINDINGS

1. Student is a seven-year-old boy who lives with his parents and sister
within the District's boundaries. He is eligible for special education under the category
of specific learning disability. At the time of the hearing, Student’s home school was
Reseda Elementary School (Reseda), which is two blocks from Student’'s home.

2. During first grade in the 2012-2013 school year, Student attended a
special day class (SDC) at Blythe Elementary School (Blythe). The District provided
Student home-to-school transportation services as part of his IEP that was in effect at
the beginning of the school year. During the 2012-2013 school year, the bus picked
Student up at home at 7:45 a.m., and delivered him to Blythe at 7:50 a.m. Student
continued to attend the SDC at Blythe at the beginning the 2013-2014 school year.

3. On January 18, 2013, District held an annual IEP team meeting. Parent
attended the IEP meeting and was assisted by an interpreter. District's assistant
principal Joyce Miles and Student'’s special education teacher Kimberly Morris also
attended. Ms. Miles has been employed by District for 28 years as an educator and
administrator. At all relevant times, she was the assistant principal and elementary
instruction specialist at Blythe and knew Student from the beginning of the 2012
school year. Ms. Morris has been a special education teacher at Blythe for seven years,
and at the time of the IEP had been Student's teacher since the beginning of the first

grade.

Accessibility modified document



4, The IEP team reviewed Student’s present levels of performance (PLOP).
He made progress in all academic areas. In the area of behavior he required occasional
redirection to keep him on task but his behaviors had improved since the beginning of
the school year. He was friendly, communicative with his peers and adults, had friends,
did not fight, stayed focused in the classroom during lessons with some redirection,
did not wander or elope from the classroom, understood and followed classroom rules,
could communicate his needs and wants, and did not pose any atypical behavioral
problems.

5. The IEP team offered continued placement in the SDC at Blythe, 120
minutes of speech and language services per month, accommodations and supports
including a behavioral support plan, and extended school year. Additionally, because
the offered program was not at Reseda, which was Student’s home school, the IEP
team offered Student school-to-school transportation between Reseda and Blythe.
Parent consented to the IEP.

6. District did not immediately implement the school-to-school
transportation offered in the January 18, 2013 IEP. Instead, District continued to
provide Student with home-to-school transportation until the end of the 2012-2013
regular school year. At the beginning of summer 2013, Parent received a letter from
the District’s transportation department advising her that Student would be
transported round trip between Reseda and Blythe for the 2013-2014 school year. This
was the first time, even though she had consented to the IEP, that Parent understood
Student'’s transportation plan was school-to-school. At this time, Parent requested
home-to-school transportation, which District declined to provide.

7. The transportation plan offered by the District required Parent to drive
Student to Reseda by 6:55 a.m., which resulted in her having to bring his sister with

them. The bus would pick Student up from Reseda around 7:00 a.m. and was
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scheduled to drop him off at Blythe at approximately 7:45 a.m., after picking up other
students. On the return trip, the bus would pick up Student from Blythe at
approximately 2:20 p.m. and deliver him to Reseda at approximately 2:55 p.m.

8. From the beginning of the 2013-2014 school year, Parent drove Student
to Blythe and did not use the District-offered transportation plan. Parent would first
take Student to school before 7:53 a.m., after which she would take her daughter to
Reseda. In the afternoons, four days a week, Student got out of school at 2:23 p.m.
Parent picked him up and then drove to Reseda to pick up her daughter at
approximately 2:30 p.m.

9. Parent was opposed to the offered transportation plan because Student
would be on the bus for 45-50 minutes in the morning, which she felt was too long for
him. Parent was concerned that, because he had never been on a bus for that period of
time, Student would not behave on the bus for 45 minutes. She based her concern on
reports from the bus driver during the 2012-2013 school year, that on two occasions
Student had to be reminded to sit in his seat with seat belts after he got up without
permission; and on a 2010 diagnosis from the North Valley Regional Center that
Student is autistic. She was also concerned about whether Reseda provided adult
supervision at the bus drop-off point.

10. Student'’s sister was receiving therapies after school. The home-to-school
transportation plan implemented in the 2012-2013 school year enabled Parent to pick
up Student'’s sister from Reseda at 2:30 p.m. and get her home by 3:00 p.m. for
scheduled therapies. Parent was concerned that District's transportation plan for
Student negatively impacted her daughter, whose special needs were more severe
than Student'’s. In particular, because Student's sister finished school at 2:30 p.m.,
Parent would have to wait with her at Reseda until Student’s bus arrived at

approximately 2:55 p.m. The wait would be challenging for her daughter and would
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result in the daughter being late for after-school therapy. Parent did not feel that it was
fair to have to have her daughter wait 25 minutes for Student’s bus to arrive at Reseda.
11.  Ms. Miles and Ms. Morris were both of the opinion that Student could sit
on a bus for 45 minutes without impacting his safety or that of the other students. Ms.
Miles believed that 45 minutes was within the acceptable range of time for children
with needs like Student’s to be on a bus. Student did not have any atypical behaviors
in Ms. Morris’ class that she felt would put him at risk on the bus. His behavior and
ability to follow direction had improved from the first grade. He was receptive to
redirection when he was not following rules by learning the rules, repeating the rules,
and following them. He was ambulatory, able to communicate with adults and peers to
express his needs if necessary, and did not wander. He had no relevant health issues.
The IEP team did not see anything in his PLOPs that indicated a concern in the area of
behavior as it related to transportation services. The January 18, 2013 IEP team
concluded that Student was not a candidate for home-to-school transportation based
on those factors. Home-to-school transportation is appropriate for children who are
non-ambulatory, have significant medical needs and/or atypical behaviors including

elopement, and who cannot follow directions or rules.

LEGAL CONCLUSIONS

1. Student contends that the District denied him a FAPE by failing to offer
round trip home-to-school transportation services. Specifically, Parent was concerned
about Student’s potential for bad behavior on the bus; that 45 minutes was too long
for him to be on the bus; that there was no adult supervision for bussed students at his
home school; and that school-to-school transportation would result in inconvenience
to Student's disabled sister. The District contends that the transportation plan offered

in Student’s January 18, 2013 IEP complied with the Individuals with Disability
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Education Act (IDEA) and its associated regulations and therefore the IEP offer was a

FAPE.

APPLICABLE LAW

2. Student is the petitioning party and has the burden of proof to establish
a denial of a FAPE by a preponderance of evidence. (See Schaffer v. Weast (2005) 546
U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].)

3. A child with a disability has the right to a FAPE under the IDEA. (20 U.S.C.
§ 1412(a)(1)(A); Ed. Code, §8 56000, 56026.) FAPE means special education and related
services that are available to the student at no cost to the parent or guardian, that
meet the state educational standards, and that conform to the student’s IEP. (20 U.S.C.
§ 1401(9); Ed. Code, § 56031; Cal. Code Regs., tit. 5, § 3001, subd. p.)

4, The term “related services” (in California, “designated instruction and
services”), includes transportation and other developmental, corrective, and supportive
services as may be required to assist a child to benefit from education. (20 US.C. §
1401(26); Ed. Code, § 56363, subd. (a).)

5. The IDEA regulations define transportation as: (i) travel to and from
school and between schools; (ii) transportation in and around school buildings; and (iii)
specialized equipment (such as adapted buses, lifts, and ramps), if required to provide
transportation for a child with a disability. (34 C.F.R. § 300.34(c)(16)(2006).) Decisions
regarding such services are left to the discretion of the IEP team. (Analysis of
Comments and Changes to 2006 IDEA Part B Regulations, 71 Fed. Reg. 46576 (August
14, 2006).) Taking into consideration local transportation policies, a district must
provide transportation or other related services only if a student with a disability
requires it to benefit from student’s special education. (20 U.S.C § 1401(26)(A); 34 C.F.R.
§ 300.34(a); Ed. Code, 88 56342, subd. (a) & 56363, subd. (a).)
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6. The IDEA requires transportation of a disabled child only to address his
educational needs, not to accommodate a parent’s convenience or preference. (Fick v.
Sioux Falls School Dist. 49-5 (8th Cir. 2003) 337 F.3d 968, 970; Student v. Los Angeles
Unified School Dist. (2010) Cal.Offc. Admin.Hrngs. Case No. 2009080646.)

7. In Board of Education of the Hendrick Hudson Central School District, et
al.v. Rowley (1982) 458 U.S. 176, 201 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowley), the
Supreme Court held that “the 'basic floor of opportunity’ provided by the [IDEA]
consists of access to specialized instruction and related services which are individually
designed to provide educational benefit to” a child with special needs. Row/ley
expressly rejected an interpretation of the IDEA that would require a school district to
“maximize the potential” of each special needs child “commensurate with the
opportunity provided” to typically developing peers. (7d. at p. 200.) Instead, Row/ey
interpreted the FAPE requirement of the IDEA as being met when a child receives
access to an education that is reasonably calculated to “confer some educational
benefit” upon the child. @d. at pp. 200, 203-204, 207; Park v. Anaheim Union High
School Dist. (9th Cir. 2006) 464 F.3d 1025, 1031.) The Ninth Circuit Court of Appeals
has held that despite legislative changes to special education laws since Rowl/ey, to
date, Congress has not changed the definition of a FAPE articulated by the Supreme
Court in that case. (/).L. v. Mercer Island School Dist, supra, at p. 950 [Congress was
presumed to be aware of the Rowley standard and could have expressly changed it if
it desired to do so.].) Although sometimes described in Ninth Circuit cases as

non

“educational benefit,” “some educational benefit” or ““meaningful’ educational
benefit,” all of these phrases mean the Rowl/ey standard, which should be applied to
determine whether an individual child was provided a FAPE. (/d. at p. 950, fn. 10.)

8. A claim that an IEP failed to offer a FAPE is evaluated in light of

information available at the time the IEP was developed; the IEP is not judged in
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hindsight. (Adams v. State of Oregon (9th Cir. 1999) 195 F. 3d 1141, 1149.) It must be
evaluated in terms of what was objectively reasonable when the IEP was developed.

(Ibid)

Analysis

9. Student failed to establish by a preponderance of the evidence that the
District denied him a FAPE by offering him transportation from his home school to his
school of attendance, rather than directly from his home to his school of attendance.
School districts must only provide transportation to a disabled child to address his or
her educational needs, and not to accommodate parent or sibling convenience or
preference.

10. Here, the evidence did not support Parent’'s contention that Student
could not be on a bus for 45 minutes or that the drop-off point at Reseda was not
supervised by an adult. Although Parent speculated that Student could not safely ride
the bus, during the 2012-2013 school year the bus driver reported on only two
occasions that Student did not remain seated and was instructed to return to his seat.
Parent offered no evidence that an actual safety issue existed if Student were to be on
the bus for 45 minutes or that he had any specific behavioral or health needs that
required home-to-school transportation. She offered no evidence that the IEP team
had any knowledge at the time of the January 18, 2013 IEP meeting of any unique
needs that required home-to-school transportation, such as wandering, inability to
communicate, health issues, or lack of mobility. She also offered no evidence that
Reseda did not have adult supervision at the bus drop-off point for Student or that a
safety issue existed at the drop-off point. While Parent’s concerns about Student’s
ability to sit on a bus for 45 minutes might be valid, those concerns without credible
evidence to support them did not rise to the level of meeting Student’s burden of

establishing that District’s offer of school-to-school transportation was a denial of

8
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FAPE.

11.  On the other hand, both Ms. Miles, and Ms. Morris, who knew and
worked with Student on a daily basis at school, credibly testified that Student did not
demonstrate the type of behavior or other needs that would have led the IEP team to
conclude that home-to-school transportation was appropriate. He did not wander
away, was mobile, could communicate his needs when necessary, had friends, did not
fight, understood the meaning of rules, learned new rules when taught, and generally
followed school rules when aware of them. He had no health issues that required
monitoring, and his behaviors were not atypical for a child with his disabilities. At the
time of the IEP meeting, the IEP team determined that Student made progress in the
area of behavior and concluded that school-to-school transportation was an
appropriate related service.

12.  Similarly, Parent’s concerns about scheduling and the needs of Student’s
sister do not support a finding that home-to-school transportation was required to
provide Student a FAPE. Although Parent was concerned that the transportation plan
offered to Student in the January 18, 2013 IEP impacted how she cared for and
scheduled therapies for his disabled sister, District was not obligated under the IDEA
to provide Student with a transportation plan to accommodate the convenience of his
sister or his mother. Student’s IEP team’s obligation under the IDEA was to consider
Student’s unique needs, and to make an appropriate offer of placement and related
services for Student, which it did.

13.  Student failed to meet his burden of establishing by the preponderance
of the evidence that District denied him a FAPE by declining to offer him home-to-

school transportation in his January 18, 2013 IEP.
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ORDER

Student’s claim for relief is denied.

PREVAILING PARTY

Education Code section 56507, subdivision (d), requires that this Decision
indicate the extent to which each party prevailed on each issue heard and decided in
this due process matter. The District prevailed as to the only issue that was heard and

decided in this case.

RIGHT TO APPEAL THIS DECISION

This is a final administrative decision, and all parties are bound by it. Pursuant to
Education Code section 56506, subdivision (k), any party may appeal this Decision to a

court of competent jurisdiction within 90 days of receipt.

Dated: December 2, 2013

/s/

ADRIENNE L. KRIKORIAN
Administrative Law Judge

Office of Administrative Hearings
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