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DECISION 

The due process hearing in this matter was held on November 16, 17, 18, 29, 30, 

December 1 and 2, 2010, in Los Angeles, California, before Clifford H. Woosley, 

Administrative Law Judge (ALJ), Office of Administrative Hearings (OAH). 

Arlyn M. Latin, attorney at law, and Lori Lowenthal, advocate, appeared on behalf 

of Student. Student’s Mother and Father were present for the hearing. Patrick Balucan, 

assistant general counsel, appeared on behalf of Los Angeles Unified School District 

(District). District Due Process Specialist, Dr. Deborah Neal, and District Coordinator for 

the Due Process Unit, Lisa Kendrick, attended the hearing. 

Student filed a Request for Due Process Hearing (complaint) on May 13, 2010. On 

July 9, 2010, OAH granted, for good cause, a continuance of the due process hearing, 

pursuant to the parties’ joint request. On October 14, 2010, OAH granted, for good 

cause, District’s request to continue the hearing dates of November 22 and 23, 2010, to 

November 29 and 30, 2010. On December 2, 2010, at the close of hearing, the parties 

were granted permission to file written closing arguments by January 10, 2011. Upon 

receipt of the written closing arguments, the record was closed, and the matter was 

submitted. 
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ISSUES 

1. Did the District deny Student a free appropriate public education (FAPE) 

during the 2008-09 and 2009-10 school years, by failing to: 

A. revise Student’s individualized education program (IEP) to address Student’s 

lack of expected progress toward his goals, and in the general curriculum; and 

B. provide Student an extended school year (ESY) program?  

2. Did the District deny Student a FAPE during the 2008-09 and 2009-10 

school years by failing to appropriately assess Student in all areas of suspected 

disability, specifically in the following areas: 

A. autistic-like behaviors; 

B. reading (phonological skills, comprehension); 

C. language; 

D. behavior; 

E. social-emotional; 

F. motor and sensory; 

G. executive functioning (including attention, organization) 

H. auditory processing; 

I. written expression; 

J. sensory integration and processing; 

K. adaptive skills; and 

L. functional communication? 

3. Did the District deny Student a FAPE during the 2008-09 and 2009-10 

school years by failing to offer goals and related services appropriate to meet Student’s 

unique needs in the following areas: 

A. behavior; 

B. language (receptive and expressive); 
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C. monitoring and facilitating communication; 

D. socialization skills; 

E. all core academics (reading, writing, and math); 

F. phonological processing skills; 

G. social-emotional; 

H. executive functioning skills; 

I. auditory comprehension skills; 

J. auditory integration skills; 

K. sensory integration and visual motor skills; and 

L. fine motor skills. 

4. Did the District significantly impede Parents’ ability to meaningfully 

participate in the decision-making process, thereby denying Student a FAPE during the 

2008-09 and 2009-10 school years, by: 

A. failing to consider reports obtained by Parents from other professionals; 

B. misrepresenting Student’s progress in the general curriculum and toward IEP 

goals, in the area of reading;  

C. ignoring Parents’ request for an IEP meeting to discuss a private evaluator’s 

report, within two years before the filing of the complaint; and 

D. predetermining the contents of Student’s September 21, 2009 IEP regarding a 

behavior support plan (BSP)? 

5. Within two years before the filing of the complaint, did District deny 

Student a FAPE by failing to consider Parents’ requests for the following: 

A. educational therapy; 

B. non-public school; 
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C. a comprehensive occupational therapy (OT) evaluation regarding processing 

and integration;1 and 

D. a behavioral intervention plan? 

1 Student withdrew this issue in his closing brief. 

FACTUAL FINDINGS 

1. Student is a 10-year-old boy in fifth grade, who is eligible for special 

education services. At all times relevant herein, Student attended District’s Carpenter 

Avenue Elementary School (Carpenter). Student’s diagnoses include attention deficit 

hyperactivity disorder (ADHD), and pervasive developmental delay, not otherwise 

specified (PDD-NOS). Until October 2009, Student’s eligibility was solely specific learning 

disability (SLD), due to auditory and visual processing deficits. During Student’s annual 

review in 2009, the IEP team concluded that Student was eligible as SLD, speech and 

language impaired (SLI), other health impaired (OHI), and autistic-like behaviors (AUT). 

The IEP team also determined that Student’s autism was his primary disabling factor, 

and changed Student’s eligibility from SLD to AUT. 

2008-2009 SCHOOL YEAR 

2. During the 2008-2009 school year, Student was in the third grade, and in 

Carpenter’s special day class (SDC). Student’s 2007 annual IEP also provided related 

services of 30 minutes a week of occupational therapy (OT) for fine motor skills and 30 

minutes a week of counseling and guidance (DIS counseling). Susan Lisa Jauregui was 

Student’s third grade SDC teacher, and had been Student’s SDC teacher during his 

second grade year. Ms. Jauregui testified at hearing, and explained that she left 

Carpenter after Student’s third grade year, and became a resource specialist with the 
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District at a different school. Prior, she was a substitute teacher with the District for one 

year, after earning her bachelor of arts degree in liberal studies in 2007, from California 

State University at Northridge. She holds teaching credentials for multiple subjects, as 

well as for level two special education, qualifying her to teach and assess special 

education students. Her duties at Carpenter included teaching students with IEP’s in a 

SDC, which generally contained approximately 10 students. These students had audio 

and visual processing disorders, autism, and other learning disabilities. Ms. Jauregui had 

three adult aides to assist in the Carpenter SDC class. 

3. Ms. Jauregui explained that when Student was in her second grade SDC, 

he engaged in a number of negative behaviors: talking defiantly to teachers and aides; 

constantly desiring adult attention; constantly making distracting noises; shouting out 

answers; and difficulty sitting still. Student also had difficulty controlling anger, 

becoming very upset over minor issues, sometimes preventing him from doing his work; 

and general difficulty in controlling behavior and impulsivity. These behavior issues 

never required discipline, such as being sent to the principal’s office. Ms. Jauregui 

explained that she would warn Student when he was defiant and upset, and then give 

him some space and time to “cool off.” 

4. When Student was in third grade, Student’s emotional responses were not 

abnormal from the other students. Ms. Jauregui reported that Student matured, and his 

social interactions and problem solving skills improved. Though he would become 

frustrated when he encountered difficulty with his academics, he did not have difficulty 

with every subject and lesson. As third grade progressed, his frustration and anger 

became less frequent, less intense, and shorter in duration. Ms. Jauregui explained that, 

compared to the other children, Student’s behavior was “in the middle,” and noted that 

other students had more significant behavior problems. Ms. Jauregui rated Student’s 

academic performance as very capable, one of her better students. 
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5. However, according to Father, who testified at hearing, Student’s negative 

behaviors escalated as Student entered the third grade. Father explained that he was at 

a loss as to why negative behaviors continued to increase, especially given Student’s 

placement in the same SDC, with the same SDC teacher, with the same students. 

Therefore, in October 2008, Father enrolled Student in UCLA’s ABC Partial 

Hospitalization Program at the Resnick Neuropsychiatric Hospital (ABC Program).  

6. The ABC Program is an intensive partial hospitalization program that runs 

Monday through Friday, 8 a.m. to 4 p.m. Student fully participated in the program for 

five and a half weeks, and was discharged on November 25, 2008. A daily, consistent, 

and predictable schedule included cognitive behavioral therapy, trials of medications 

with careful monitoring, individual therapy, occupational therapy, recreational therapy, 

task groups, and a specialized hospital school program. The ABC Program included two 

hours of academics per day, directed by the District, with small class sizes of two to five 

children, and two teachers. Instruction included significant one-to-one teacher 

supervision, and a full range of academic work that complemented the abilities of each 

of the individual pupils. Parents participated in weekly meetings and parent training.  

7. The ABC Program recognized Student’s diagnosis of PDD–NOS, Anxiety 

Disorder NOS, and a learning disorder. Student received Prozac (fluoxetine) to help with 

his anxiety and irritability, and remained on the medication during the hospitalization. 

The ABC Program teachers noted that Student was unable to read age-appropriate 

words on various cards and game boards. Student had difficulty “sounding out” words, 

and often guessed or gave up. 

8. The ABC Program conducted cognitive testing, using the Weschler 

Intelligence Scale for Children, Fourth Edition (WISC-IV). Student had variability across 

and within various domains. The Verbal Comprehension Domain measured verbal 

reasoning, verbal fluency, and vocabulary. Student obtained a score of 93, placing his 

Accessibility modified document



 7 

performance in the average range of cognitive functioning. The Perceptual Reasoning 

Domain measured non-verbal reasoning, sequencing, and visual spatial and visual 

motor integration skills. Student scored an 82, placing him in the below average range 

of cognitive functioning. The Working Memory Domain assessed auditory short-term 

memory, attention, concentration, and working memory. Student obtain a score of 83, 

which placed him in the below average range of cognitive functioning. The Processing 

Speed Domain assessed visual processing speed, attention, visual spatial integration and 

fine motor control. Student scored a 94, placing him in the average range of cognitive 

functioning. In summary, the ABC Program concluded that Student functioned in the 

low average range of cognitive functioning. He struggled with perceptual reasoning, 

abstraction, attention, concentration, and working memory. Student was relatively better 

with abstract verbal reasoning, expressive vocabulary, social rules of behavior, and 

general factual information. 

9. The ABC Program also administered achievement tests, using the 

Woodcock-Johnson III-Tests of Achievement. Student scored in the average range in 

oral language, story recall, understanding directions, and applied problems. These 

scores were at grade level. He scored in the low range in brief achievement, broad math, 

brief reading, written expression, academic applications, letter-word identification, 

reading fluency, writing fluency, attention, and writing samples. These scores indicated 

that Student was nearly one full school year behind. Student scored in the borderline 

range in broad reading, broad written language, math calculation skills, math fluency, 

brief writing, academic skills, fluency, and spelling. Also, his handwriting was inferior. 

10. The ABC Program concluded that Student made progress with his social 

skills, such as coping strategies when frustrated. He did well in a positive, encouraging 

environment, showing an ability to be flexible with clear explanations. The program 

concluded that Student could continue to advance with adequate supports, but would 
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need much more support than he was currently receiving at school. The ABC Program 

recommended the following: 1) speech and language therapy services, a minimum of 

two to three times per week, for 45 to 60 minute sessions with the sessions focusing on 

word retrieval, auditory processing, abstract language, and pragmatic/social 

communication skills; 2) more intensive special education in a positive environment; 3) a 

hearing screening; 4) a referral to a knowledgeable audiologist to assess Student for 

central auditory processing disorder (CAPD); 5) an occupational therapy evaluation for 

sensory processing and integration skills; 6) continued occupational therapy services at 

school for fine motor coordination and skills; 7) continued counseling for psychological 

support at school; 8) encouragement to accept duties at school; and 9) extracurricular 

activities which Student enjoys and with which he can gain confidence. 

11. The ABC Program Report referred to a speech and neuropsycholinguistic 

evaluation by speech-language pathologist, Theresa Limtiaco, of the Semel Institute at 

UCLA (UCLA Semel Evaluation). Ms. Limtiaco assessed Student during eight sessions in 

November 2008, in order to establish a communication skill profile of Student’s 

strengths and weaknesses in the following areas: 1) language (receptive and expressive 

vocabulary, syntax and abstract language); 2) auditory language processing; 3) 

pragmatics and social interaction; and 4) speech (articulation, voice, prosody and 

fluency). She performed an oral peripheral exam and a hearing screening. Ms. Limtiaco 

administered the following tests: Peabody Picture Vocabulary Test-4 (PPVT-4) (Form A); 

Expressive One-Word Picture Vocabulary Test (EOWPVT); Clinical Evaluation of 

Language Fundamentals-Fourth Edition (CELF-4); Test of Language Competence-

Expanded Edition (TLC-E) (Level 1); Elementary Test of Problem Solving-3 (TOPS-3); The 

Listening Test; and Language Sample. 

12. The speech and language assessment indicated that Student 

demonstrated average level strengths in his receptive and expressive single-word 
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vocabulary skills, although the assessment showed word retrieval difficulties. 

Assessment of his basic receptive and expressive language skills targeting semantics, 

syntax and auditory memory and processing, showed variability from average to 

moderately below average. Student demonstrated difficulty with more abstract 

language skills. Overall, Student performed within the mildly below average range on a 

measure of verbal problem-solving and critical thinking. He performed below the 

average range on subtests assessing his ability to make inferences, sequence, problem 

solve, and predict, negatively impacting his pragmatic and social communication skills. 

13. The UCLA Semel Evaluation made a number of recommendations. Ms. 

Limtiaco recommended a hearing screening, CAPD assessment, and an OT assessment 

of sensory processing and sensory integration skills. The UCLA report emphasized the 

need for speech and language therapy services, recommending a minimum of two to 

three weekly sessions of 45 to 60 minutes. The sessions should focus on word retrieval, 

auditory memory and processing, abstract language, reasoning, critical thinking, and 

expository, narrative, and conversational skills in oral and written language expression. 

The report also recommended that Student receive pragmatic and social 

communication training within a small group setting with his peers. The report noted 

that an important component in the delivery of services to Student was consultation and 

collaboration with the classroom teacher, parents, and other professionals working with 

Student. 

14. The UCLA Semel Evaluation listed “compensatory strategies” to be used 

within the classroom setting to address Student’s auditory processing difficulties. These 

included the following: 1) obtaining Student’s attention by an agreed-upon verbal or 

physical cues, before presenting auditory information; 2) requiring appropriate eye 

contact; 3) minimizing auditory and visual distractions; 3) providing seating close to the 

teacher; 4) speaking slowly and clearly; 5) using simple, brief language for direction; 6) 
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pairing visual with auditory information; 7) utilizing a multisensory approach to learning; 

8) repeating, rephrasing, and paraphrasing information as appropriate; 9) previewing 

new information or content with emphasis on main ideas and keywords; 10) watching 

Student to ensure adequate comprehension, seeking feedback as information is 

presented; 11) providing additional time to process directions and information for 

expecting a response; 12) assisting Student in taking personal responsibility; and 13) 

playing an active role in managing any auditory processing difficulties.  

15. These were remarkably similar to the accommodations he was receiving 

pursuant to his annual 2007 IEP. Father explained at hearing that when the ABC Program 

discharged Student on November 25, 2008, Student was happier and more open to 

learning. 

DECEMBER 2008 ANNUAL IEP 

16. On December 10, 2008, the IEP team held Student’s annual IEP meeting. 

The team consisted of Parents, the assistant principal, Sandra Hartshorn, Ms. Jauregui, 

the general education teacher, Stephanie Parker, and the school psychologist, Eleanor 

Jurist. The District did not administer any formal assessments for the 2008 annual IEP. 

Parents provided the UCLA Semel Evaluation and the ABC Program Report to the 

District.  

17. The classroom teacher Ms. Jauregui and the school psychologist reviewed 

Student’s progress toward the previous year’s goals. Ms. Jauregui also discussed 

Student’s performance in class. Student failed to meet his social-emotional incremental 

objectives and annual goal.  

18. Ms. Jauregui advised the team that Student met all his prior objectives and 

annual goals in reading, writing, and math. At hearing, Ms. Jauregui explained that she 

determined Student’s progress toward objectives and goals using Student’s work 
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samples, teacher assessments, and observations. She developed Student’s present levels 

of performance (PLOP) for reading, writing, and math. In reading, she reported that 

Student met the second grade open court reading (OCR) assessments in reading 

comprehension for three of the four assessments. Student also met the vocabulary 

benchmark in two of the four unit assessments. Student recognized 15 of 20 third grade 

high frequency words, and fully engaged in whole group discussions and lesson of 

anthology stories, word analysis, and vocabulary development. Student could read 

vocabulary, phrases, and sentences independently, and retell the central idea of simple 

stories. Ms. Jauregui noted Student’s area of need in developing expression, intonation, 

and automaticity. In the area of fluency, Student performed at 67 words per minute, 

below third grade level. Student was still behind in fluency though he worked on 

complex word families since second grade. At the IEP, she believed Student’s fluency 

would improve as he increased sight word knowledge and practiced reading.  

19. In her PLOP for writing, Ms. Jauregui reported that Student’s area of 

strength was using correct word order in sentence structure, putting spacing between 

words, and writing three to five simple sentences with correct spelling and punctuation. 

He was able to group related ideas and maintain focus in his writing. Student continued 

to have difficulty writing neatly. Ms. Jauregui noted that Student needed to put more 

detail into his writing, developing paragraphs with a topic sentence, and supporting 

facts and details. At hearing, Ms. Jauregui explained that developing paragraph structure 

was a natural progression from second grade to third grade level expectations.  

20. In her PLOP for math, Ms. Jauregui reported Student could count by twos, 

fives, and tens. He could count read and write whole numbers to 1000, and identify the 

place value for each digit. He understood the symbols of greater, equal, and less than, 

and he could find the sum and difference of two and three digit numbers, with and 

without grouping. Student could also name and identify the value of coins, and tell time 
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to the nearest quarter hour. Student’s need was to understand higher levels of 

mathematics, and to especially memorize with automaticity the multiplication table for 

numbers between one and 10. Ms. Jauregui recommended accommodations, including 

extra time for Student to complete his work, and the repetition of directions. Ms. 

Jauregui also recommended that Student receive assignments in smaller chunks, and 

that Student use manipulatives to help him understand mathematical concepts. 

21. Using the PLOP’s, Ms. Jauregui developed and proposed new annual goals 

and incremental objectives in reading, writing and math. In reading, the December 2009 

annual goal was to increase fluency by having Student read selected third grade 

passages at a fluency rate of 80 words per minute, in three consecutive trials, as 

measured by Student’s work sample, and teacher-charted data. For the annual writing 

goal, Student was to compose a single paragraph, including a topic sentence, 

supporting sentences, and a concluding sentence, with 80 percent accuracy in three of 

four trials, as measured by Student’s work samples, following teacher-led, pre-writing 

activities. The annual math goal required Student to complete multiplication for 

numbers between one and 10, with 80 percent accuracy, in four of five trials, as 

measured by Student’s work samples when given a blank multiplication chart. 

22. At hearing, Ms. Jauregui explained that Student worked on much more 

than the goals and objectives listed in the IEP. For example, the District used Harcourt 

curriculum as its math program, which had Student working on more than mere 

multiplication. Student was working towards third-grade standard for all subjects in the 

SDC. The goals only addressed Student’s needs for a given subject. They did not address 

the full breadth of Student’s special education curriculum.  

23. The occupational therapist, Ann Maxham, did not attend the meeting, but 

she did prepare an OT report that Ms. Hartshorn presented at the meeting. The report 

showed that Student met his annual goal and two incremental objectives. In the OT 

Accessibility modified document



 13 

PLOP, Student was said to have demonstrated improvement in writing legibly with 

appropriate spacing and sizing of letters, with only occasional verbal prompts. Student 

could also draw simple shapes, but needed cuing for proportions and drawing details. 

He could cut a star within 90 percent on line, complete mazes, and replicate complex 

block design with a cue. His area of need concerned his visual motor skills. Though his 

writing had improved, his line orientation lacked consistency. Student required 

prompting to cut complex pictures and copy designs. The annual OT goal was for 

Student to complete a two-to-three step visual motor task, with 80 percent accuracy, no 

more than one prompt in two of three trials.  

24. Student’s PLOP for social-emotional said little about his behaviors at the 

time of the IEP, stating that Student had been absent six of the previous seven weeks at 

the ABC Program. The school psychologist advised the team that Student attended the 

individual therapy sessions to work on his impulse control goal. The psychologist noted 

that although Student was very cooperative, he was extremely restless, and had difficulty 

sitting still. In the PLOP, the psychologist recommended that Student continue with the 

weekly counseling sessions in order to support the progress he made in controlling his 

impulsive behavior. The IEP’s one social-emotional annual goal was for Student to 

develop impulse control in the school setting 80 percent of the time.  

25. In the course of performing her regular duties, Ms. Hartshorn saw Student 

in Ms. Jauregui’s classroom 10 to 15 times between the 2007 and 2008 annual IEPs. Ms. 

Hartshorn, who testified at hearing, was the assistant principal elementary instructional 

specialist (APEIS) at Carpenter for five years. Ms. Hartshorn had previously been a 

classroom teacher of third/fourth and fourth/ fifth grade combination classes, for more 

than 11 years. She was a literacy coach for two years, and participated in the 

professional development of teachers, and built reading and language arts programs. 

She was also a success-for-all facilitator (a school reform reading program) for over two 
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and a half years. As an APEIS, Ms. Hartshorn oversaw Carpenter’s special education 

program, attended IEP meetings, and ensured implementation of IEP’s. She was now a 

District APEIS, assigned to two other schools. Ms. Hartshorn received her bachelor of 

arts in local studies in 1987, from California State University at Northridge, as well as her 

master of arts in education administration in 2003. She possesses California multiple 

subject and administrative services credentials.  

26. Ms. Hartshorn explained that she saw Student given verbal reminders 

when not on task. Student responded to redirection and got back to work. Student was 

acting appropriately with his peers. Ms. Hartshorn also observed Student on the 

playground actively participating in games and talking to friends. She witnessed no 

incidents of discipline. Student was never sent to the administrative offices because of 

his behaviors. Ms. Hartshorn explained that the IEP did not discuss any out-of-control 

behaviors at the December 2008 IEP meeting, because no behaviors were at issue. She 

recalled no parental concerns regarding Student’s behavior expressed at the meeting. 

Ms. Hartshorn could not recall if the IEP team discussed a behavior support plan, but 

explained that Student received behavior support in class.  

27. The team reviewed the ABC Program report, and its recommendations that 

Student receive speech and language therapy, two to three times per week, for 45 to 60 

minutes per session. The team also acknowledged ABC Program’s recommendation that 

the speech and language sessions focus on word retrieval, auditory processing, abstract 

language, and pragmatic/social communications skills. District declined to offer any 

speech and language services until it had an opportunity to conduct its own speech and 

language evaluation. District did not separately review the UCLA Semel Evaluation at the 

IEP. 

28. District made the following offer of placement and services: 1) SDC 

placement; 2) DIS counseling services, 30 minutes per week; 3) OT services, 30 minutes 
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per week; and 4) ESY for summer 2009. This was the same offer District made in the 

previous year. Ms. Hartshorn explained that Student had made progress with this 

program, which is why District offered it again. Ms. Hartshorn attributed the success of 

the program to the high adult to student ratio of the SDC, which provided Student 

individualized attention.  

29. The IEP team also agreed to conduct speech and language and CAPD 

assessments. The IEP maintained the eight classroom accommodations and the 

standardized test accommodations. Student was provided extra time, small group 

instruction, hands-on materials, repeated directions-repeated back, shortened 

assignments, shortened homework, math manipulative, and preferential seating. Student 

would participate in regular State and District assessments, but with simplified/clarified 

instruction, extra test time, and having questions read to him for designated tests. The 

test questions themselves, however, would be unchanged. These accommodations were 

very similar to the compensatory strategies recommended in the UCLA Semel Evaluation 

30. After some deliberation, Parents consented to the IEP on February 6, 2009. 

MAY 2009 AMENDMENT IEP  

31. On May 22, 2009, the IEP team met to consider three assessments 

conducted by District: 1) a March 11, 2009 speech and language assessment; 2) a March 

24, 2009 CAPD assessment; and 3) an April 24, 2009 central auditory processing (CAP) 

and audiologic assessment. The IEP team consisted of: Parents; Ms. Hartshorn; Ms. 

Jauregui; general education teacher, Melita Bali; audiologist, Ms. Diaz-Rempel; and 

Student's advocate, Ms. Lowenthal. Speech and language pathologist, Angella Wallace, 

attended via telephone.  
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MARCH 2009 SPEECH AND LANGUAGE ASSESSMENT 

32. The speech and language assessment, conducted by speech and language 

pathologist, Angella Wallace, evaluated whether Student needed speech and language 

therapy. Ms. Wallace testified at hearing. She has been a speech and language 

pathologist with the District since 2009. She was presently assigned to Carpenter and 

Grant Senior High School. Ms. Wallace started working at Carpenter at the end of 2008, 

and has worked consistently at Carpenter from September 2009 to the time of hearing. 

Previously, she worked on a per diem basis as a nonpublic agency (NPA) speech and 

language pathologist for approximately three to four years, on and off, throughout the 

District. Ms. Wallace has been a speech and language pathologist since receiving her 

license in 2007. In her position as a speech and language pathologist, she screens, 

assesses, and treats students with speech and language disorders. 

33. Ms. Wallace received her bachelor of arts degree in communication 

disorders and sciences from California State University at Northridge in 2003, from 

where she also received her master of science in communication disorders in 2005. She 

possesses a California speech and language pathologist license and Certificates of 

Clinical Competence (CCCs) from American Speech-Language-Hearing Association. 

Though not stated in her report, Ms. Wallace testified that she reviewed the UCLA Semel 

Evaluation and the ABC Program Report in preparation for her assessment. 

34. Ms. Wallace conducted teacher and parent interviews, reviewed Student 

records, used standardized assessments, and a language sample in her evaluation of 

Student. She noted that Student had previously received speech and language services 

in 2003 for a mild articulation disorder but, upon evaluation in December 2005, District 

dismissed Student from speech language services. Her oral peripheral examination 

established that Student was stimulable and had slight articulation errors, which did not 

have significant impact, noting that Student was intelligible in all contexts. Ms. Wallace 

Accessibility modified document



 17 

used two standardized assessments: 1) the Orland Written Language Scales (OWLS); and 

2) the Comprehensive Assessment of Spoken Language (CASL). Ms. Wallace used OWLS 

to determine Student’s language levels for oral expression and listening comprehension. 

She also used the CASL to determine language levels, using six subtests: 1) antonyms; 2) 

syntax construction; 3) paragraph comprehension; 4) nonliteral language; 5) inference; 

and 6) pragmatic judgment. 

35. The OWLS results showed that Student scored within the average range. 

He was able to express himself and understand language on par with his peers. The 

CASL results provided more specific information as to Student's strengths and 

weaknesses. Student scored in the average range in the use of antonyms, syntax 

construction, paragraph comprehension, and nonliteral language. He scored below 

average in pragmatic judgment and inferencing. Ms. Wallace explained that these scores 

indicated that Student would have difficulty with the social use of language in predicting 

what or why someone might do or say. Student's primary difficulties were in the 

pragmatic use of language and understanding innuendo and humor. 

36. Ms. Wallace also used a language sample consisting of a minimum 50 

utterances by Student, and concluded that in semantic usage (vocabulary and word 

finding), Student had an adequate vocabulary from which to communicate his thoughts 

and ideas. However, he had minimal difficulty with word retrieval when engaged in 

conversations. In grammatical structures (syntax and morphology), Student made minor 

errors in word order during testing and conversations. He was able to create compound 

or complex sentence structures using conjunctions (and, but, or) and subordinator 

(although, because, since) when shown pictures, and given the independent clauses to 

conjoin. However, he had difficulty with irregular past tense and plurals. At hearing, Ms. 

Wallace explained that these results were consistent with Student’s CASL results. 
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37. In pragmatics (social language), Ms. Wallace found that Student 

demonstrated difficulty initiating and maintaining conversation topics. Student did not 

generate questions and had difficulty giving directions, making introductions, 

requesting information, choosing and initiating appropriate topic choices, and inquiring 

about another person's perspective and thoughts. These results were consistent with 

Student’s CASL subtest results in pragmatic judgment. Ms. Wallace also concluded that 

Student's phonology (level of intelligibility) showed that Student was intelligible in all 

contexts. 

38. Ms. Wallace interviewed Student's Mother, who expressed the belief that 

her son's speech and language abilities were the reason he was in special day class. 

Mother believed that by improving Student's skills in the area of speech and language 

he would no longer require special education and would be moved into a regular 

education classroom setting. Mother also told Ms. Wallace her son was not progressing 

in his reading skills. She requested more intensive speech and language services in order 

to advance his abilities in the area of reading. 

39. Ms. Wallace also interviewed Student's teacher, Ms. Jauregui, who 

reported that Student often appeared off task, distracted, and fidgeted in his seat. Ms. 

Wallace observed similar conduct during testing, when having to frequently remind 

Student to pay attention and focus on the material.  

40. Ms. Wallace concluded Student needed speech and language services to 

address his pragmatic difficulties, as well as his super linguistic needs, consisting of 

nonliteral language, idioms, and inferences. She recommended speech and language 

therapy services one time per week, 30 minutes per session, in a small group setting. 

She also recommended that Student receive accommodations, such as having directions 

repeated, checking for understanding, and instructions given both visually and verbally. 
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41. At hearing, Ms. Wallace did not adequately explain how she arrived at 30 

minutes per session for speech and language services. When asked whether she used a 

formula in determining the amount of speech and language services to offer Student, 

she indicated, in essence, that she had not. She explained that she considered formal 

test scores, informal procedures, and classroom and clinical settings, but indicated that 

no particular consideration carried more weight than another. When Ms. Wallace was 

shown a form she completed entitled “Communication Severity Scales” concerning 

Student, which consisted of a three by four grid, with number scores for 

articulation/phonology, voice, fluency, and language, she could not explain what the 

numbers meant, and why she used the form for Student. However, weeks later, when 

she completed her testimony, Ms. Wallace explained she used the grid as a tool to help 

her figure out how much time would be appropriate for services. 

42. Ms. Wallace checked a box on the report, which said that the assessment 

results may have been affected by the Student's environmental distractibility. She noted 

that his general attention appeared to be removed from the testing situation. When 

asked if this made her results unreliable, Ms. Wallace explained that the results were still 

valid. She explained that if Student’s distractibility affected the test results, it would have 

meant that he would have scored lower, not higher. She therefore concluded that, for 

purposes of evaluating Student’s speech and language needs, the results were reliable. 

MARCH 2009 SPEECH AND LANGUAGE CAPD SCREENING 

43. On March 24, 2009, Sally Blitz-Weisz conducted a speech and language 

CAPD Screening. Ms. Blitz-Weisz, who testified at hearing, has been a California licensed 

speech and language (SAL) therapist since 1996, has worked for the District the past 13 

years, and was previously at Pasadena Unified School District for 10 years. From 1978 to 

1982 she was a SAL therapist in New York, and has approximately 30 years of experience 
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as a clinically certified SAL therapist. She is currently assigned to the District’s Beckford 

Avenue and Hesby Oaks schools. Ms. Blitz-Weisz received bachelor’s degree in speech 

pathology (with minor in audiology) in 1976, and her master’s degree in speech 

pathology in 1978, both from State University of New York, Buffalo. She also received a 

master’s degree in school counseling in 1991 from University of La Verne. She has a 

California license in speech pathology, and credentials in people personnel, clinical 

speech pathology, and aphasia. She also has her Certificates of Clinical Competence 

(CCCs) from American Speech-Language-Hearing Association. 

44. Ms. Blitz-Weisz conducted a CAPD screening to determine if the Student 

had issues that warranted referral to an education audiologist. She explained that CAPD 

is a condition where the audio signal to the brain breaks down. In preparing for the 

testing, Ms. Blitz-Weisz noted that Student was diagnosed with PDD-NOS, anxiety 

disorder NOS, and a learning disorder for both auditory and visual processing deficits. 

She reviewed the ABC Program Report, as well as the UCLA Semel Evaluation.  

45. Ms. Blitz-Weisz conducted a Screening Test for Auditory Processing 

Disorders in Children-Revised (SCAN-C/R), which simulated the environments to which 

the Student was exposed. The tests looked at how auditory signals traveled into the 

brainstem, and determined whether there was a breakdown of signal in Student. Ms. 

Blitz-Weisz concluded that Student was compromised, having difficulty hearing in 

environments where there is competing noise or, perhaps, a teacher with a heavy 

dialect. 

46. Ms. Blitz-Weisz conducted a Differential Screening Test for Processing 

(DSTP) which was composed of three levels: 1) acoustic; 2) acoustic-linguistic; and 3) 

linguistic. The results indicated that Student was able to comprehend and express 

semantic concepts, retrieve language tasks, interpret prosodic features of the message, 

and discriminate nonsense syllables in the presence of “masking noise.” However, 
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Student had greater difficulty when recalling information presented to both ears, and 

interceding high and low pitch. Overall, Student had more difficulty at the lower levels. 

Ms. Blitz-Weisz concluded that Student needed to be seen by an audiologist.  

47. Ms. Blitz-Weisz conducted a Comprehension Test of Phonological 

Processes (CTOPP), which assessed Student’s phonological awareness, phonological 

memory, and retrieval skills. Since a visual processing disorder had been documented, 

she utilized the CTOPP test to assess sound segmenting/sound blending skills. Student 

scored average to above average, except in the area of remembering numbers with 

more than four digits, where he scored below average. 

48. Ms. Blitz-Weisz concluded that Student was at some risk of auditory 

processing deficits. Since she could not diagnose CAPD, she referred Student for 

assessment by an audiologist.  

APRIL 2009 CAP AND AUDIOLOGIC EVALUATION 

49. On April 24, 2009, Susan Diaz-Rempel conducted a CAP and Audiologic 

Evaluation. Ms. Diaz-Rempel, who testified at hearing, has been an educational 

audiologist for 10 years with the District, and prior to that, was in private practice for 10 

years. She is assigned to the District’s Valley Audiologic Research Center, but also travels 

to different schools as needed. Her duties and responsibilities include searching for, and 

serving children with hearing loss. After children fail audiometric screenings, they 

typically come to Ms. Diaz-Rempel’s department for more in-depth testing. She also 

performs CAPD evaluations.  

50. Ms. Diaz-Rempel received her bachelor of arts in 1985, and her master of 

arts in 1989 in communicative disorders, from California State University at Northridge. 

In 2003, she received her doctorate in audiology from Arizona School of Sciences. She 

holds licenses in audiology and hearing aid dispensing. She also has Certificates of 
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Clinical Competence (CCCs) in audiology from American Speech-Language-Hearing 

Association. 

51. At hearing, Ms. Diaz-Rempel explained that psychological auditory 

processing testing was fundamentally different from a central auditory processing test. 

To evaluate a child’s central auditory system, meant testing a child’s ability to recognize 

information, and repeat it. On the other hand, when a psychologist evaluated auditory 

processing, the testing was language driven and sought to determine if the child was 

able to derive meaning from the message. Central auditory testing evaluates the process 

of a message getting to higher functions of the brain, not the meaning of the message.  

52. She observed that Student had integration difficulty, which meant he had 

difficulty deriving understanding from linguistic content. Student’s phonological 

performance and memory issues assisted Ms. Diaz-Rempel in determining the issues 

requiring evaluation. After performing basic impedance tests of the ears, she proceeded 

with six different assessments: 1) the Filtered Speech Test; 2) the Staggered Spondaic 

Word Test; 3) the Dichotomy Digits Test; 4) the Pitch Pattern Sequence Test; 5) the 

Competing Sentence Test; and 6) the Random Gap Detection Test. 

53. The Filtered Speech Test assessed Student’s auditory closure. Student 

scored within the normal range, indicating that he was able to follow a sound as 

integrated. The Staggered Spondaic Word (SSW) test assessed binaural integration, 

which was the ability of the right and left hemispheres to communicate with each other, 

enabling one to translate messages. Student did not do well and demonstrated a 

binaural integration issue with the left ear. Ms. Diaz-Rempel explained that in a practical 

setting, if teacher and another person asked questions at the same time, Student would 

have difficulty understanding both. 

54. The Dichotomy Digits Test (DDT) was similar to the SSW, but used 

numbers instead. Student did better, suggesting a language processing issue. The Pitch 
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Pattern Sequence Test (PPST) was a test using tones as stimuli, and evaluated how well 

the Student delineated the patterns and sequencing of speech. Student’s performance 

indicated he had trouble communicating between the right and left hemispheres. 

55. The Competing Sentence Test evaluated Student’s ability to filter 

background noise. The results indicated that Student had a left ear weakness. This was 

indicative of a binaural separation deficit. The Random Gap Detection Test (RGDT) 

determined how well a student understood quick language, distinguishing words and 

phrases in speech. Student performed very well on this test. 

56. The CAP and Audiologic Evaluation determined that Student had a 

binaural integration and separation disorder. He failed three of the six tests, and had a 

left ear weakness. He also had challenges with integration and binaural separation, 

impacting Student’s ability to separate a primary message from another. Ms. Diaz-

Rempel noted that Student displayed attention issues or distractibility throughout the 

testing. 

57. Ms. Diaz-Rempel said that Student’s CAPD of binaural integration and 

separation was treatable by accommodations and strategies. Student did not have 

difficulty with filtering. She concluded that the binaural integration deficits could be 

remediated, and a treatment plan needed to be determined by a multidisciplinary team. 

She proposed a number of accommodations and strategies, including 1) visual 

augmentation in the classroom, such as demonstrations and examples; 2) a classroom 

“buddy” who could assist in clarification of assignments and, perhaps, a note taker; 3) 

verbal rehearsal (silently repeating information to improve recall), paraphrasing and 

outlining; 4) exercises designed to improve interhemispheric transfer of function, such as 

singing, dancing, playing musical instruments, and linguistic labeling of tactile stimuli 

(e.g. reaching into a bag and describing what the child feels); and 5) direction-following 
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games or activities that require actions in the specified pattern (e.g. Simon Says, 

recipes). 

58. Ms. Diaz-Rempel also made recommendations based upon her review of 

the UCLA Semel Report, such as 1) Prosody training, which is specific therapy focusing 

on perception and production of supersegmental aspects of speech (i.e., rhythm, stress 

and intonation), gestalt, patterning skills, and oral reading with exaggerated prosodic 

features; 2) keyword extraction; and 3) whole-body listening techniques (emphasizing 

attention to facial expressions and body-language cues).  

59. The May 2009 IEP contained a PLOP for speech and language, which was 

prepared by Ms. Wallace. Ms. Wallace indicated that Student performed within the 

average range on most of the assessments, demonstrating an ability to answer 

questions after hearing a lengthy paragraph, and to stay on task throughout testing with 

cues. Ms. Wallace reported that the only scores below average were those associated 

with Student’s pragmatic judgment, coinciding with informal assessment results. She 

determined that that Student's areas of need were social skills, knowledge, language, 

and inferencing. She also pointed out that Student demonstrated difficulty in making 

reductions, giving directions, and taking the perspective of others. Combining sentences 

into compound structures using conjunctions were also an area of weakness. Consistent 

with her report, Ms. Wallace recommended speech and language services one day per 

week, for 30 minutes per session, in a small group setting. She stated the focus of the 

therapy would be in the area of social skills, inferencing, and in nonliteral language. She 

also recommended accommodations consisting of repeated directions, checking for 

understanding, and instructions given both verbally and visually. 

60. The IEP also contained a PLOP entitled basic central auditory processing 

assessment, which summarized the basic central auditory processing scanning 

performed by Ms. Blitz-Weisz. An additional PLOP for audiology was prepared by the 
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education audiologist, Ms. Diaz-Rempel, based on her assessment results. Ms. Diaz-

Rempel recommended a number of strategies and modifications, including exercises to 

improve interhemispheric transfer of information, teach Student to look and listen, 

present information sequentially, listen to music while studying, use a classroom buddy, 

verbal rehearsal, and visual augmentation in the classroom. She also recommended the 

use of certain games and puzzles, requiring actions in specified patterns. The IEP's 

auditory PLOP referenced Ms. Diaz-Rempel's report for a complete list of her findings 

and recommendations. 

61. Ms. Wallace prepared two new goals and objectives in the area of 

pragmatics and receptive language. For pragmatics, the annual goal was for Student to 

demonstrate the ability to accurately judge the perspective of others by taking into 

account facial expressions, and body language, for the purpose of tailoring his 

communication to make appropriate remarks, comments, and questions, in four of five 

trials, with 80 percent accuracy. For receptive language, the annual goal was for Student 

to improve his ability to make inferences about cause and effect by analyzing evidence 

and details not directly stated in a passage, without cues in four of five trials with 80 

percent accuracy.  

62. In accordance with Ms. Wallace’s recommendation, District offered weekly 

30 minutes session of speech and language services to address the two added goals 

and associated objectives. District did not have a speech and language therapist 

assigned to Carpenter, so it offered the services to be provided by an NPA. District 

noted that should a speech and language therapist become available at Carpenter, the 

service would be changed from the NPA to the school. 

63. Ms. Hartshorn testified that the May 2009 IEP team reviewed the ABC 

Program Report and the UCLA Semel Evaluation. Ms. Wallace testified that she had 

reviewed the UCLA Semel Evaluation, but she did not discuss it in her evaluation.  
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64. Parents declined to give their consent, citing that 30 minutes per week of 

speech and language therapy was insufficient, particularly in light of the ABC Program 

Report and UCLA Semel Evaluation, which recommended 45 to 60 minute sessions, two 

to three times per week.  

65. In addition to speech and language issues, the team discussed Parents’ 

request for an AB 3632 referral. Parents explained Student was becoming very difficult 

to handle, that he was engaging in negative behavior at home, and becoming violent. 

Parents were also concerned that Student’s behavior problems were increasing at 

school. The team agreed to make the referral to the Los Angeles County Department of 

Mental Health (DMH), but District members noted that they had not witnessed any 

violent behavior from Student at school. 

66. At the end of Student’s third grade year, Student’s grades showed that he 

was partially proficient in reading, writing, listening, speaking, mathematics, 

history/social studies, science, health education, and proficient in physical education. His 

grades in work and study habits showed that Student struggled in organizing his 

material and presenting neat and careful work. His grades in learning and social skills 

showed that he scored in the partially proficient range following directions, respecting 

authority, self-control, conflict resolution, and appropriate social interactions with peers. 

He scored higher in group cooperation, dependability, responsibility, and fair play.  

67. In September 2009, the North Los Angeles County Regional Center 

referred Student to Dr. Gohar Gyurjyan for an assessment to determine whether Student 

and his family qualified for services. Dr. Gyurjyan tested Student for mental retardation 

and autistic disorder. Dr. Gyurjyan administered the Wechsler Intelligence Scale for 

Children - Fourth Edition (WISC-IV), which scored Student with a full scale IQ (FSIQ) of 

81, the low average range. Dr. Gyurjyan also requested Mother to complete the Vineland 

Adaptive Behavior Scales, Second Edition (VABS-II), in order to assess Student’s adaptive 
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functioning skills. Dr. Gyuryan found that Student rated in the moderately low range for 

communication, socialization, and independence, and in the clinically significant range 

for maladaptive behaviors. Dr. Gyurjyan administered the Autism Diagnostic 

Observation Schedule, Module 3 (ADOS) and the Autism Diagnostic Interview - Revised 

(ADI-R), and found that, coupled with his observations, interviews, and other test results, 

Student had significant impairments in socialization and communication. Dr. Gyurjyan 

further concluded that Student’s behaviors qualified Student for an autistic disorder 

diagnosis, but cautioned that the symptoms had a mild presentation. Dr. Gyurjyan 

prepared a report, dated September 11, 2009, setting forth the tests and rating scales he 

used, the results, and his conclusions (Regional Ctr. Report). 

SEPTEMBER 2009 AMENDMENT IEP 

68. On September 21, 2009, the IEP team convened for the purpose of 

considering a September 11, 2009 AB 3632 Mental Health Assessment conducted by 

DMH (DMH Report). The team consisted of Parents; Ms. Hartshorn; the SDC teacher, 

Sharon Green; the general education teacher, Joseph Martinez; special education 

advocate, Ms. Lowenthal; and the DMH representative, Alissa Daquino.  

69. The DMH Report’s assessment procedures included a full review of 

Student's IEP’s, the ABC Program Report, the UCLA Semel Evaluation, a private April 22, 

2008 psychological assessment report, by Dr. Bruce M. Gale, completed when Student 

was in second grade2, and District’s psychoeducational assessment reports dated 

October 2007 and September 2006. The DMH assessors interviewed Student; Mother; 

 
2 Father claimed to have given Dr. Gale’s report to the District, asking for an IEP. 

However, Father could not state when or to whom he gave the report. His testimony in 

this regard was unpersuasive. 
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Father; Parents' educational advocate, Ms. Lowenthal’ the Student's private therapist; 

Ms. Hartshorn; and the Student's new fourth-grade SDC teacher, Ms. Green. 

70. The DMH assessors summarized the reasons for the referral, per Student’s 

school records, and interviews: 1) poor self-regulation and poor impulse control, 

inattentive, distractible, disruptive in class (making noises), difficulty sitting still; 2) poor 

affective management, irritability, readily upset with little provocation, violent behavior 

at home, verbal aggression, defiance, difficulty calming down when angry or upset; 3) 

difficulty with communication and social interaction, limited adult relationships, limited 

social activities, difficulty reading and responding appropriately to social cues, difficulty 

with social reciprocity, difficulty sustaining relationships, rigid and inflexible thinking, 

difficulty expressing oneself appropriately; and 4) anxiety and excessive fears. The DMH 

Report noted Student's strengths as athletic, a good sense of humor, excellent memory, 

and determination. 

71. The DMH Report provided a full summary of Student's history from birth, 

to the present. The report documented that the family started treatment with a private 

therapist in the spring of 2009, including weekly, home sessions with Student and 

Parents to address behavioral issues at home. Both the family and therapist were 

working on various behavioral interventions. The therapist told DMH that Student would 

benefit from ongoing, weekly, individual therapy sessions, as well as participation in a 

social skills group. 

72. The DMH assessors reviewed Student's school history, summarizing each 

evaluation, assessment and IEP. At the time of the assessment, Student had completed 

third grade and was just entering the fourth grade in September 2009. Ms. Hartshorn 

indicated that the Student was well liked by his peers and evidenced some leadership 

abilities. She also reported that Student struggles with managing his impulses, 

organizing his materials, and maintaining self-control. Student's new fourth-grade 
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teacher, Ms. Green, reported that Student had adjusted positively to the first few days of 

school and seemed to be making new friends in class, along with some prior friendships 

as well. Student's Mother reported that Student's academic performance, behavior, and 

social interaction continued to decline at school. She claimed that Student appeared to 

have given up at school, evidencing little motivation and effort. Mother believed 

Student struggled with his academic work and viewed himself as being stupid.  

73. The DMH Report concluded that Student continued to struggle 

academically, socially and behaviorally. Student’s persistent learning difficulties, and 

ongoing struggle to obtain academic access, impacted his ability to feel confident, and 

to sustain motivation at school. Student continued to struggle with reciprocal social 

skills, relating positively to his peers, and forming and sustaining friendships. He 

developed internalizing symptoms (anxiety, low self-esteem, social withdraw) and 

externalizing behaviors (poor anger management, verbal and physical aggression, and 

defiance). DMH concluded that Student would benefit from continued outpatient 

therapeutic support to address his anxiety symptoms, improve his social skills, and 

develop more effective coping skills to better manage his impulses and feelings. 

74. The DMH Report found that Student qualified for mental health services 

under AB 3632, with services being delivered on an outpatient basis. Specifically, DMH 

recommended individual therapy, once per week, 50 minutes per session, not to exceed 

300 minutes per month, family therapy, once every two weeks, 50 minutes per session, 

not to exceed 200 minutes per month, and group therapy, if available and appropriate. 

DMH recommended continued medication evaluation with a follow-up by a psychiatrist. 

75. The team developed three new AB 3632 goals, with incremental objectives. 

The first goal required Student to reduce the incidence of behavioral acting out by 50 

percent, and improve coping skills by developing and utilizing self-soothing strategies, 

up to one time a day. The team identified the SDC teacher and the AB 3632 counselor as 
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the personnel responsible for working with Student on the first goal. The second AB 

3632 annual goal required Student to improve his ability to express himself 

appropriately, by engaging in therapy, and seeking out a trusted adult or friend to share 

his feelings, one time per week. The team identified DMH personnel to work with 

Student on this goal. The third AB 3632 goal required Student to improve his social skills 

and relationships by discussing social situations in therapy, one time per week, 

practicing learned social strategies five times per week, and participating in one 

extracurricular activity per week. The team identified DMH personnel to work with 

Student on this goal 

76. The team added a goal for behavioral support, requiring Student to reduce 

incidences of behavioral acting out by 50 percent, and to improve his coping skills by 

developing and utilizing self-soothing strategies, up to one time per day. The team 

identified the SDC teacher and the AB 3632 counselor as the personnel responsible for 

working with Student on this goal.  

77. The team also included a behavior support plan (BSP) to address Student’s 

calling out of comments, questions, or answers. In a subsequently provided October 6, 

2009 written statement, Parents claimed that the BSP was merely attached to the IEP 

and that the BSP was not discussed or developed during the IEP. Though not discussed 

during the IEP meeting, Parents had a copy of the BSP and could have asked the team 

to address the BSP if Parents any disagreement.  

78. Prior to the September 2009 meeting, Parents requested the team discuss 

placement of Student in a nonpublic school (NPS). Ms. Hartshorn testified that Parents 

requested an NPS at the IEP meeting. However, the District rejected the request by 

continuing to offer placement in the SDC class. 

Accessibility modified document



 31 

2009-2010 SCHOOL YEAR 

79. In September 2009, Student began fourth grade in Ms. Green’s SDC class. 

Ms. Green, who testified at hearing, has worked for the District for 15 years, 11 of those 

years at Carpenter as a teacher for students with learning disabilities. Before Carpenter, 

Ms. Green worked for four years at Stoner Avenue Elementary School as a SDC teacher 

for grades three, four, and five. Between her duties at Stoner Avenue and Carpenter, she 

worked at Las Virgenes Unified School District for the 1999-2000 school year as a SDC 

teacher for students with emotional disturbances. Ms. Green received a bachelor of arts 

in psychology from UCLA in 1993 and a master of arts in curriculum and teaching, from 

University of Southern California in 1995. She is credentialed to teach students with 

specific learning disabilities, mild to moderate, as well as has a multiple subject 

credential. 

80. While at UCLA in 1992-1993, Ms. Green studied with Dr. Ivar Lovaas at his 

autism laboratory, which used the principals of applied behavior analysis (ABA). She 

worked in a clinical therapy group of children with autistic tendencies. She provided 

behavior home therapy to an assigned child, using the ABC (antecedent, behavior, 

consequence) methodology. Ms. Green employed these techniques with Student in her 

classroom to improve academics and diminish inattention. 

81. Ms. Green demonstrated a solid knowledge of autism spectrum disorder 

(ASD), providing thoughtful explanation of ASD behaviors and traits along the 

continuum. Severe, lower functioning children exhibit self-stemming, rocking, looking 

into lights, inability to communicate, and complete lack of eye contact. High functioning 

children, like those with Asperger’s syndrome, are on the opposite end of the spectrum 

and might have difficulty making eye contact, struggle with social interaction, and be 

ritualistic in some of their behaviors. Mid-ASD children can communicate, but might 

need assistance from another to elicit information or require prompting to participate in 
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activities. She emphasized the breadth of the spectrum, with the countless variations 

between the extremes. 

82. At the time of the September 2009 amendment IEP and the October 2009 

triennial IEP, she had known Student for just a few weeks. As the year progressed, 

Student became more comfortable in her class and Ms. Green became better 

acquainted with Student’s distractibility and off-task behaviors. Her SDC class consisted 

of third, fourth, and fifth graders. She reviewed each pupil’s IEP and targeted 

inappropriate behaviors and individual needs, using the strategies and accommodations 

in the BSP and IEP. She also used a number of methods to address inappropriate 

behaviors. For example, she employed a classroom point system, where the pupils could 

“spend” their points to purchase items at a class store. Points were reduced for 

inappropriate behaviors. The point method was very effective with Student, who was 

quite proud of his bag of purchases. When Student was very upset, though, she used 

other behavior methods. She never had to report or send Student to the principal.  

TEACHER TRIENNIAL ASSESSMENT 

83. In preparation for Student’s upcoming triennial IEP meeting, scheduled for 

October 2009, Ms. Green prepared an assessment report concerning Student. She noted 

that Student did not pass the school year’s first two open court reading (OCR) lesson 

assessments. He was below basic level on the District math assessments, and he scored 

in the below basic level in both language arts and math. She administered the Kaufman 

Test of Educational Achievement II (KTEA II), which measures such areas as math, 

reading, written language, and oral language. Test results indicated that Student's skills 

were within the average to below average range of others at his age level. Math 

concepts, math applications, and listening comprehension were in the average range. 

Letter and word recognition, reading comprehension, math computation, written 
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expression, spelling, and oral expression were in the below average range. Ms. Green 

noted Student's efforts varied throughout the testing, as he became fidgety, requiring 

prompting. Though the KTEA II showed that Student was functioning academically 

below the average, Ms. Green did not believe that the scores accurately reflected 

Student's class performance.  

84. Ms. Green reviewed Student's classroom performance in written language, 

reading, and math. Student worked on writing a single paragraph, but his writing was 

difficult to read due to spacing difficulties. He often asked how to spell words instead of 

looking them up. He had difficulty writing a complete sentence when answering the 

OCR questions. Student was able to stay with a central topic in writing. In reading, 

Student read 75 words per minute, equivalent to the end of third grade. Student had 

difficulty sounding out unknown words. She reviewed the accommodations which were 

provided pursuant to the IEP and summarized other prompts which assisted Student in 

staying on task and maintaining his attention. At hearing, Ms. Green discussed Student’s 

OCR assessment results for Unit 1, fourth grade, which were taken near the end of the 

first quarter. Student scored 35 words per minute and the second 61 words for the two 

fluency tests. His reading comprehension was low, scoring a two when proficiency was 

an eight.  

85. In math, Student worked on mastering his multiplication tables. He had 

difficulty reading the numbers and writing them in word form, struggling during the 

rounding classes. Student received accommodations in math, pursuant to his IEP, such 

as small group instruction and a reduced number of problems to solve in class, as well 

as for homework. Student had difficulty deciding which operation to choose to solve 

math problems. He often lost focus and missed pertinent information when the teacher 

was directing a lesson. He improved his ability to ask questions while the teacher was 

presenting the work. 
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86. At the time of the assessment, Student was having difficulty following the 

classroom schedule. He required adult one-on-one prompting to complete daily 

progress notes. Ms. Green and the adult assistants used verbal prompts, physical 

assistance in locating work in his notebook, walking him to the homework basket, and 

used visual reminders (checklist, picture icons). Student had some disruptive behaviors, 

like tapping a pencil, chatting with neighbors, repetitively saying something, singing a 

song, or calling out without raising his hand. Having spent a few more weeks with 

Student since the September 2009 amendment IEP, Ms. Green saw improvement by 

October 2009, especially in handling difficult situations in class.  

THE TRIENNIAL PSYCHOEDUCATIONAL EVALUATION 

87. In September 2009, Cindy S. Lawless conducted a triennial 

psychoeducational evaluation of Student. She testified at the hearing. She had been a 

school psychologist with the District for 12 years. Previously, she was a psychologist with 

the San Marino Unified School District. Her duties and responsibilities included 

conducting psychoeducational evaluations, attending IEP meetings, providing DIS 

counseling, and crisis counseling. Ms. Lawless received her bachelor’s degree in 

psychology in 1994 from UCLA, and her master’s in educational psychology and 

counseling in 1999, from Cal State University at Northridge. She is a credentialed and 

licensed school psychologist. 

88. The purpose of the triennial psychoeducational assessment was to 

evaluate Student's special education eligibility. At the time of the assessment, Student 

qualified for special education under the category of SLD. However, Mother reported 

that Student was diagnosed with autism and had attention difficulties (ADD, ADHD). 

Consequently, Ms. Lawless evaluated Student for AUT and OHI eligibilities, as well. In 

preparation for her assessment, Ms. Lawless reviewed Student's health, family, and 
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education background. She reviewed eight of District’s most recent evaluations of 

Student, as well as his IEP’s. She reviewed outside assessments, including the UCLA 

Semel Evaluation, the ABC Program Report, the CAPD evaluation, the AB 3632 mental 

health assessment, and the Regional Ctr. Report completed by Dr. Gyurjyan.  

89. Ms. Lawless utilized the following tests and procedures: Cognitive 

Assessment Scales (CAS); Woodcock Language Proficiency Battery-Revised (WLPB-R); 

Learning Efficiency Test, Second Edition (LET-II); Test of Visual Processing Skills, Third 

Edition (TVPSS-III); KTEA-II; Beery-Buktenica and Developmental Test of Visual Motor 

Integration, Fifth Edition (VMI-V); Behavior Assessment Scale for Children, Second 

Edition (BASC-II), Parent Report; BASC-II, Teacher Report; Children's Sentence 

Completion; Gilliam Asperger's Disorder Scale (GADS); Gilliam Autism Rating Scale-

Second Edition (GARS-2); parent information and interviews; staff consultation; and 

Student observation.  

90. Ms. Lawless observed the Student on two different days. The first was on 

September 10, 2009, in Student’s fourth grade SDC, where teacher Ms. Green reported 

that Student participated in regular physical education with the general education 

pupils. Student sat at the front of class, middle table. Charts and educationally 

stimulating materials were displayed throughout the classroom on walls, boards, and 

cabinets. Classroom agenda was on the board and class rules were clearly posted on the 

wall. Student sat at his desk, quietly working on an individual puzzle piece which, when 

combined with the pieces from the other children, would form a wall decoration. 

Student was polite and respectful, putting his supplies away when prompted by the 

teacher. Student did not display any maladaptive behaviors during the observation. 

91. The following week, Ms. Lawless observed Student at lunch during 

unstructured time. He sat eating with the other pupils on the benches, having a 

conversation with the boys around him. He took turns talking, and laughed at 
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appropriate times. After lunch, he went to the play yard, sat on a bench with a friend 

and talked for the entire recess. The playground assistant told Ms. Lawless that Student 

was very good at sports and always played, noting that day was the first time he “sat 

out.” When recess ended, Student followed his classmates into the room, went straight 

to his desk and cleaned his hands with antibacterial soap. Student sat at his desk, but 

did not immediately open his book for the silent reading, talking continually with the 

boy across from him, until Ms. Green asked both boys for “10-points”. The “10-points” 

was a disciplinary tool used to redirect behavior. Student opened his book, but did not 

seem to be reading, became fidgety, and flipped through the pages. He then looked 

around and put his head on the desk. After about 15 to 20 minutes, Student appeared 

to begin to silently read. Ms. Lawless concluded that Student’s ability to be redirected 

indicated that he understood rules, the consequences of breaking them, and responded 

sufficiently to the classroom behavior interventions.  

92. Ms. Lawless interviewed Parents via telephone and e-mail. Mother was 

concerned that Student did not make friends, had difficulty with body language and 

social cues, took things too literally, and had increasingly become verbally and physically 

aggressive at home, beginning in Spring 2009. These behaviors decreased at summer 

break. Student's behavior had been a problem since he was small, with Mother saying 

that he had never been an easy baby or child. He always had a temper and trouble 

making friends. More recently, Parents disciplined the child by the use of a behavior 

chart at home. Student did not want to do his schoolwork and got easily frustrated.  

93. Ms. Lawless spoke with Ms. Green. At the time of assessment, Student had 

been in her class for a couple of weeks. Student’s second and third grade teacher, Ms. 

Jauregui, was no longer at the school. Ms. Lawless therefore consulted with the main 

adult assistant, Deborah Fields, who had worked with Student during his entire third 

grade year. Ms. Fields reported that Student was cooperative and enthusiastic at school, 
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with excellent physical strength and coordination. He appeared to be a natural athlete 

and excelled in physical education activities. Student had difficulties with grade level 

materials, comprehension, focusing, and paying attention in class. He was easily 

distracted. His schoolwork was often rushed and incomplete. Ms. Lawless reasonably 

and appropriately concluded that Ms. Fields provided more reliable information for the 

interview than Student’s new fourth grade teacher, Ms. Green. 

94. Ms. Lawless interviewed Student, who reported that he enjoyed playing 

with his dog, playing soccer at the park, and playing video games. His favorite time at 

school was physical education. His favorite subject was science; the hardest was math. 

95. Ms. Lawless administered the VMI-V because Mother was concerned with 

Student’s writing skills. The VMI-V results indicated Student's visual motor integration 

was in the low average range, while the visual motor speed was appropriate. The TVPS-

III assessed Student’s ability to identify and understand visual stimuli. Student was in the 

low to below average range on the subtests, except for an average rating in visual 

closure, which was Student’s ability to recognize objects with partial or limited stimulus.  

96. Ms. Lawless administered the CAS, which assessed Student’s overall 

cognitive functioning in four essential activities – planning, attention, succession and 

simultaneous processing. Planning measured the Student’s mental processes in solving 

problems. Student was in the low average ability range, indicating he would have 

difficulty in planning, like math with step-by-step calculations. Simultaneous processing 

measured Student’s ability to separate pieces of information into a group, seeing how 

parts were related to a whole. Student showed a below average ability, meaning he 

would have trouble generalizing information.  

97. The attention subtest measured Student’s ability to focus. Student scored 

in the average range, indicating he was able to sustain attention, but not always in the 

classroom. The successive processing subtest measured Student’s ability to put 
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information in a specific order. Student scored in low average range, meaning Student 

struggled with directions. Ms. Lawless concluded Student would perform better if he 

received directions in short increments. 

98. The LET-II measured Student’s auditory and visual memory skills, with and 

without interference. Student’s overall visual and auditory memory was in the low 

average range. He performed better with nonsequential information and visual long-

term memory. 

99. The WLPB-R evaluated Student’s language skills using a number of 

subtests focusing on linguistic competency, semantic expression, expressive vocabulary, 

listening, verbal comprehension, and reasoning. He was low to below average in 

listening comprehension and verbal analogies. Student’s overall oral language ability 

scored in the average range, indicating he could communicate in the classroom. Ms. 

Lawless noted the history of early LAS difficulties and that Student received LAS 

intervention from the Regional Center. For further analysis of Student’s LAS needs, Ms. 

Lawless referred to the triennial LAS assessment being conducted by Ms. Wallace’s 

triennial LAS assessment. 

100. As part of social-emotional and behavior observation testing, Ms. Lawless 

utilized the Sentence Completion Test, where she provided open-ended sentences, and 

asked Student to complete them. The responses provided indications of attitudes, 

beliefs, motivations, or other mental states. Student’s recurring theme was that he 

associated particular individuals with feelings of anxiety in his environment.  

101. The BASC-II was a set of scales, which Mother and Ms. Field completed, 

rating how often a particular behavior occurred. The BASC-II testing protocols called for 

a rater to have known the student for at least six months; therefore, Ms. Lawless 

reasonably concluded that Ms. Field was better suited to complete the scales than Ms. 

Green. Scores in the clinically significant range suggested a high level of maladjustment. 
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Scores in the at-risk range suggested a significant problem which could require formal 

treatment and which may need careful monitoring. The BASC-II measured 25 behaviors. 

102. Mother rated Student’s behavior to be clinically significant in areas of 

hyperactivity, aggression, anxiety, depression, withdrawal and functional 

communication. Ms. Fields’ behavioral ratings were less severe, with only one clinically 

significant rating, for depression. Ms. Fields rated Student’s conduct problems, anxiety, 

somatization, social skills and leadership as adequate. Mother rated nothing in the 

adequate range. Ms. Lawless concluded that Student functioned better in class, 

emotionally and behaviorally, than at home. Ms. Lawless explained that such scales 

provided a snapshot of Student at a particular point in time and environment. She 

therefore corroborated the scale results with Ms. Green and utilized all the test results, 

history, observations, and interviews in evaluating Student’s behavior. Ms. Lawless 

concluded that Student’s social and emotional skills were adequate at school and at-risk 

at home.  

103. Ms. Lawless requested Mother and Ms. Fields to complete the GADS rating 

scale, so Ms. Lawless could ascertain whether Student exhibited behaviors associated 

with Asperger’s disorder. The scale rated four specific areas: 1) social interactions 

(interactive behaviors, expression of communicative intent, and cognitive/emotional 

behaviors); 2) restricted patterns of behavior (behaviors that are consistent with 

Asperger’s disorder); 3) cognitive patterns (speech, language and cognitive skills); and 

40 pragmatic skills (ability to understand speech, language and academics). Ms. Lawless 

did not use the GADS to diagnose the existence of Asperger’s; she was evaluating 

characteristics. Similar to the BASC-II scales, the GADS scores were different between 

home and school. Asperger’s-like characteristics were more prevalent at home, than the 

more structured school setting.  
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104. Mother and Ms. Fields also completed GARS-2 scale ratings, which 

identified autistic-like characteristics. Mother’s scale indicated a very likely probability of 

autistic characteristics in the home, while Ms. Fields’ scale showed a possible probability 

in the classroom. Based upon GADS, GARS-2, and her observations, Ms. Lawless 

concluded that Student had characteristics more consistent in children with Asperger’s 

disorder than autism, which still fell under the special education AUT category. She 

further concluded that Student’s behaviors were more consistent with autism in the 

home than in the school setting. 

105. Overall, Ms. Lawless concluded that Student’s cognitive ability was in the 

low average range, with relative strengths in auditory immediate memory, picture 

vocabulary, and oral vocabulary, which were in the average range. In addition, Student 

had low average abilities in planning, successive processing, visual/auditory rote 

memory, and verbal analogies. He had weaknesses in sensory-motor integration (ability 

to combine visual and motor skills), simultaneous processing, and listening 

comprehension. His ability to learn, apply knowledge, generalize, evaluate, and utilize 

abstract concepts appeared to be in the low average range of ability. As such, Ms. 

Lawless concluded that Student had a basic psychological processing disorder, 

governing auditory processing disorder (specifically comprehension and reasoning), 

visual processing disorder, and an attention disorder. Ms. Lawless found that Student 

was eligible under AUT, in addition to SLD. 

106. Ms. Lawless’ report included 12 recommendations: 1) continued DIS 

counseling; 2) BSP in which Student would be rewarded for desired behaviors; 3) 

continued warm, emotional support at home and school, with encouraging reminders of 

what Student does well; 4) use of Student’s interests (e.g. dogs) as a motivator to 

encourage academics; 5) providing Student with opportunities for success; 6) multi-

modal strategies to reinforce learning (e.g. say text out loud while Student reads text); 7) 
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outline class notes to address processing delays; 8) break tasks into smaller 

components, which could be combined with the original task after incremental 

successes; 9) seat at front of class or next to teacher for focus and on-task behaviors; 10) 

stronger reinforcement the longer Student demonstrates appropriate behavior; 11) 

structure the learning environment to prevent opportunities for verbal or physical 

aggression towards others; and 12) encourage Parents to have physician continue to 

monitor Student’s medication regime.  

TRIENNIAL OCCUPATIONAL THERAPY ASSESSMENT 

107. In September 2009, occupational therapist (OT), Heather Glunk, performed 

an assessment on Student for his triennial IEP. Ms. Glunk, who testified at hearing, 

started working for Glendale Unified School District in August 2010. For the 2009-2010 

school year, she worked for an agency which contracted with District to provide school-

based OT services. She previously worked as an OT for the Princeton Medical Center in 

New Jersey for six years, and also provided OT services for children and adults in 

convalescent homes and hospitals. Following a five-year combination program, Ms. 

Glunk received a bachelor of science in general science and a master of science in 

occupational therapy, from Misericordia University of Dallas, Pennsylvania, in 2001. She 

is a licensed OT in California, New Jersey, and Pennsylvania, and certified in Sensory 

Integration and Praxis Tests (SIPT), Therapeutic Listening Program (TLP), and 

Handwriting Without Tears print tool. 

108. Ms. Glunk interviewed Mother and Ms. Green, observed Student in the 

classroom and clinic, reviewed Student’s work samples, and utilized various standardized 

assessments. In class, she observed that Student had difficulty with spacing between 

words, sizing of letters, adhering to given boundaries, and letter formation. He had 

difficulty copying words using correct spelling. Neuromuscular observations indicated 
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Student had functional range of motion, movement of arms and legs within all planes, 

good muscle strength, and postural stability. He displayed adequate balance and 

equilibrium to navigate safely in his school environment. He did have difficulty 

maintaining an upright-seated posture during classroom tabletop activities.  

109. Ms. Glunk administered the VMI-V, not knowing that Ms. Lawless had 

given to Student the week before, and scored Student in the average range for visual-

motor integration. Student demonstrated poor line orientation, word spacing, letter 

formation, and omitted and reversed letters when copying. She gave Student the Wold 

Sentence Copy Test, which showed that Student had poor writing speed and legibility. 

Ms. Glunk concluded that Student’s minor difficulty in visual motor skills affected his 

ability to access his educational environment at peer level.  

110. For sensory processing, Ms. Glunk evaluated Student’s associated sensory 

systems. She found that Student exhibited no maladaptive tactile-seeking, and displayed 

adequate coordination and movement, without relying on vision. She found that he 

applied inadequate pressure on utensils, causing him to press hard when writing. 

Student demonstrated functional ability to come up with an idea and develop a plan to 

carry it out (praxis). He also had adequate self-help skills to manage his clothing and 

school materials, and was able to maintain appropriate personal space between peers 

and adults.  

TRIENNIAL LAS ASSESSMENT 

111. Ms. Wallace prepared a September 24, 2009 speech and language 

assessment report for the triennial, even though she had conducted an LAS assessment 

in May 2009. She interviewed Mother, teacher Ms. Green, observed Student in the 

classroom and during testing, took language sample, and administered standardized 

assessments. She used the Expressive One-Word Picture Vocabulary Test, which 
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measured ability to name objects, actions, and concepts from illustrations. Student score 

was in average range. Ms. Wallace said that Student had knowledge of an adequate 

number of words and meanings. Student’s testing demeanor was detached, showing a 

lack of effort to succeed at the presented tasks. On the Receptive One-Word Picture 

Vocabulary Test, which measured the ability to understand meaning of single words, 

indicating the extent of English hearing vocabulary, Student scored in the average 

range.  

112. Ms. Wallace gave Student the Test of Language Development-

Intermediate, Fourth Edition (TOLD-I:4), which measured Student’s language 

development and provided norm for his age group. Student performed in the average 

range on the listening and semantics composites, but in the poor range on the 

organizing, speaking, grammar and spoken language composites. He scored in the very 

poor range on the sentence combining subtest.  

113. Ms. Wallace took a language sample to measure Student’s ability to 

produce language in a natural context. Student demonstrated word finding difficulties, 

using filler words and nonspecific language. He did not initiate or maintain any 

conversations without direct assistance. He fidgeted, making minimal eye contact. Ms. 

Wallace concluded that these behaviors could indicate an overall lack of effort and 

motivation to participate in conversations.  

114. Ms. Wallace concluded that Student’s deficit in the ability to organize 

words into complete sentences, and combine simple sentences into more complex 

structures, negatively impacted his performance in his educational program. She 

identified, as an area of concern, Student’s receptive and expressive language skills, with 

deficits in morphology, syntax, and pragmatics. His expressive morpho-syntactic and 

pragmatic language deficits made it difficult for him to engage in meaningful 
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discussions with peers, take turns, and stay on topic. Ms. Wallace concluded that these 

factors impacted his ability to access his education curriculum. 

THE OCTOBER 2009 TRIENNIAL IEP 

115. The team convened Student’s triennial IEP meeting on October 12, 2009, 

but soon continued the meeting to October 22, 2009, at Parents’ request. The team 

consisted of: Parents; Parents’ advocate, Ms. Lowenthal; Parents’ attorney, Arlyn Latin; 

Carpenter principal, Joseph Martinez; Ms. Green; general education teacher, Hope 

Matthews; Ms. Lawless; Ms. Glunk; Ms. Wallace; and director of school services and 

principal school leader, Mercedes Velasquez. School nurse, Aida Hernandez, could not 

attend the continued IEP meeting, so Mr. Martinez presented her health information 

report in her stead. The IEP lasted approximately seven hours. 

116. In addition to presentation of Student’s triennial assessment reports, the 

team discussed Student’s goals. Student met one of his two math incremental objectives 

but not his math goal. He met both of his reading incremental objectives, but missed 

achieving his reading goal. He met his two incremental objectives in written language, 

but did not his annual goal. Student met his social-emotional objectives and goal. 

Student also did not meet his speech and language goals, or any of his incremental 

objectives, in pragmatics and receptive language. Student did not meet his OT goal, 

although he met two incremental objectives. The team developed new reading, written 

language, math, vocational, speech and language, and OT goals. 

117. The team also developed a behavior support plan (BSP), which listed 

Student’s tendency to lose focus, and to go off task. The BSP identified behavioral 

predictors (unstructured time, emotional state, room conditions), supports (interactions 

with adults, clear consequences), and environmental changes to reduce problem 

behavior (allow completion in parts, different work areas, breaks, specific supportive 
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words, cuing, praise, and accommodated work). It also included teaching strategies to 

promote self-management and self-regulation. The BSP provided that appropriate 

behaviors would be acknowledged by smiles and high-fives, free time, preferred activity, 

and other reinforcements. The BSP goal was for Student to reduce incidents of 

behavioral acting out by 50 percent and to develop and use self-soothing strategies up 

to once a day. 

118. The team modified Student’s eligibility category to include AUT. District 

then made the following offer of placement and services: 1) continued placement in Ms. 

Green’s SDC class; 2) health, physical education, enrichment classes, recess, lunch, 

assemblies and curricular field trips with general education peers; 3) DIS counseling for 

30 minutes per week; 4) speech and language therapy, one to five times per month, for 

a total of 120 minutes per month; 5) occupational therapy for 30 minutes per week; and 

6) DMH AB 3632 outpatient therapy services of individual therapy, one time a week, 50 

minutes per session, family therapy, once every two weeks, 50 minutes per session, and 

group therapy, if available and appropriate. The team deemed Student eligible for four-

week extended school year (ESY) in a special day program, during which he would 

receive his related services.3  

3 The box authorizing ESY was not checked, though the narrative clearly stated 

Student was ESY eligible. This was later corrected by an amendment. 

119. The District also offered Student compensatory speech and language 

services, as a result of District’s failure to provide timely NPA speech and language 
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services, pursuant to the May 2009 IEP. Specifically, District offered Student 660 minutes 

of compensatory services, to be provided by the District’s therapist.4 

4 Per the LAS Services log, District completed delivery of the compensatory LAS 

therapy sessions in June 2010, more than a year after the May 2009 amendment IEP.  

120. As Carpenter’s principal, Mr. Martinez was the IEP’s designated 

administrator. At hearing, Mr. Martinez testified that he had only been the principal for 

seven weeks at the time of the triennial meeting, and had not been involved in any of 

Student’s previous IEP’s. Mr. Martinez has been employed by the District for 20 years. 

Previously, he was the APEIS, in charge of special education, for two years. He was a 

generic assistant principal at Langdon Elementary for two years and an instructional 

specialist in mathematics for four years. He was a District teacher of third, fifth and sixth 

grades for 10 years, and a teaching assistant for a year.  

121. As Carpenter’s principal, Mr. Martinez oversees 900 students’ instructional 

programs, coordinates and leads professional development of the teaching staff, 

monitors the regulations and guidelines governing the staff and program, in accordance 

with District policy, oversees the discipline of students, and maintains the school’s 

facilities and operations. Mr. Martinez received a bachelor of arts in economics from 

Loyola Marymount University in 1990, and a master of arts in education leadership and 

policy studies from California State University at Northridge, in 2000. He possesses 

California credentials in single subject elementary education teaching and administrative 

services. 

122. As the IEP administrator, Mr. Martinez was responsible for assuring the 

attendance of necessary parties at Student’s triennial IEP meeting, and maintaining 

District standards. Prior to the meeting, he reviewed Student’s previous IEP’s, as well as 

his grades. Mr. Martinez noted that Student did not reach grade level performance in 
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any academic area. However, his professional opinion was that the assessments and 

evaluations demonstrated that Student was making meaningful academic progress. He 

considered Student’s placement in Ms. Green’s SDC as appropriate, given individualized 

attention Student received in a small class, with a low student-to-adult ratio. Student 

had never been sent to him for discipline. 

123. Ms. Green also believed Student’s placement in her SDC class was 

appropriate, as well as his related services, because she had seen significant 

improvement in Student’s behavior, attitude, and happiness. She believed Student’s 

performance was in accordance with his ability level. She based her opinion upon 

achievement testing, Student’s class performance, and the evaluations and assessments 

of the other professionals.  

124. Student did not meet his LAS pragmatics and LAS receptive language 

goals. He did not meet any of his incremental LAS objectives. Ms. Wallace prepared the 

LAS PLOP, which summarized her LAS assessment. 

125. Ms. Wallace prepared two annual goals in pragmatics and receptive 

language, for which LAS therapy was solely responsible. Ms. Wallace testified that she 

participated in writing a third LAS goal during the IEP meeting, in auditory processing. 

Ms. Wallace said that this goal was added at the Parents’ request and addressed 

Student’s need to listen to and follow directions, which was identified by outside 

assessments as an auditory deficit. Though the added goal addressed additional LAS 

needs, the District did not offer additional LAS services.  

126. At the triennial IEP, Ms. Glunk reported that Student did not meet his 2008 

annual IEP OT goal, although he met the two incremental objectives. She reported the 

OT PLOP. Student displayed good gross motor skills and, with verbal and visual cues, 

was able to space and size letters correctly. His area of need continued to be his writing, 

where samples showed inconsistency in sizing spacing, and incorrect formation of some 
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letters and numbers. Ms. Glunk said that Student’s writing was improving. At hearing, 

Mother produced writing samples from third and fourth grade to demonstrate the lack 

of improvement. The samples showed that Student still struggled with writing in fourth 

grade, as described in Ms. Glunk’s assessment. Student’s deficits in fine motor, visual 

motor and/or sensory motor skills continued to affect his writing, but the assessment 

and samples showed meaningful incremental improvement in size, form, and spacing.  

127. She proposed a new annual OT goal for Student. Ms. Glunk recommended 

continued OT services, 30 minutes a week. Ms. Glunk was asked to explain why her 

proposed goal was less challenging than the second grade 2007 annual IEP OT goal. She 

believed that second grade OT goal was unrealistic, given Student’s delays and deficits. 

She stated her proposed goal was appropriate based upon her assessment of Student’s 

then current functioning and that the services were sufficient for Student to achieve his 

goals.  

128. The IEP provided 12 accommodations: extra time, small group instruction, 

hands-on materials, repeated directions-repeated back, shortened assignments, 

shortened homework, math manipulatives, preferential seating, graph paper for math, 

multiplication chart, colored overlay bookmark, use of visuals/visual prompts.  

129. Following the IEP, Parents submitted a letter – prepared with the 

assistance of advocate and counsel – listing their objections. The letter did not mention 

the BSP. Though not agreeing to the offer of placement and service, Parents did give the 

District permission to implement the IEP. 

STUDENT’S GRADES 

130. Parties submitted Student’s progress reports for third (2008-2009) and 

fourth (2009-2010) grades. In reading, writing, listening, speaking, mathematics, 

history/social studies, and science, Student’s achievement grades were “2,” which meant 
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“partially proficient,” for both third and fourth grades. Student’s marks for effort in the 

same classes were generally “3,” meaning “consistent.” For all three fourth grade 

reporting periods, Student had only one “inconsistent” rating for effort; the rest were 

“3.” In health education, he received a “2” achievement score for all three reporting 

periods in third grade, and a “3” the last two reporting periods of fourth grade. He 

excelled in physical education, receiving “3” for achievement and usually “4” for effort, 

during both grades. Student never received a “1,” meaning “not proficient,” as an 

achievement score in any subject over the two years. Despite the increasing complexity 

and challenge of curriculum, Student generally maintained the same grades in the cores 

classes for the two years. 

131. The progress reports also charted Student’s work and study habits. In third 

grade, he struggled in organizing his material and presenting neat and careful work, 

receiving scores of “1.” In fourth grade, he increased these scores to “2,” while getting a 

“3” for making good use of time, working independently, and completing timely 

homework. The reports charted Student’s learning and social skills. He ended third 

grade with scores of “2” for following directions, respecting authority, self-control, 

conflict resolution, and appropriate social interactions with peers. He scored “3” in 

group cooperation, dependability, responsibility, and fair play. In fourth grade, Student 

scored a “3” in every area of learning and social skills, except for a “2” the first reporting 

period in self-control. 

PARENTS’ CONCERNS 

132. Student’s Mother testified, and explained she had three areas of concern: 

1) Student’s inability to make friends and interact socially; 2) Student’s anxiety, especially 

associated with homework and school performance; and 3) Parents’ frustration with, and 

lack of faith in, the District and IEP process. Mother described her son as the most 
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intense person she had ever met. She said that Student was not a happy, friendly child. 

He was very self-conscious and anxious, would take things literally, and was very rigid in 

behavior and in how he thinks. 

133. Mother believed that Student lacked the ability to form reciprocal 

relationships and, consequently, has not made friends. Parents have typically been the 

initiators in creating opportunities for the Student to interact socially with other 

children, and Student has not gotten better at initiating play since preschool. Student 

only showed reciprocity in conversations if it concerned a topic he liked. Although 

Parents created opportunities for Student to form relationships, by playing on soccer 

teams, participating in track meets (and winning events), and going to afterschool 

programs, these social events only frustrated Student, because he was unable to form 

close relationships. Student would often take out his frustrations on his sister and 

Parents. Mother further explained that Student seldom formed friendships in school. 

Over the years, when she had seen Student on campus, he was almost always alone.  

134. Mother and Father observed Student’s deep anxiety, especially related to 

his homework and success in school. Generally, Student required things to be done in a 

certain way. If not, he would become upset and even accuse others of lying because 

events appeared to be unfolding differently from what he envisioned. These tendencies 

spilled over into his schoolwork. Mother described an evening’s homework as an 

excruciating experience for both the Student and the Parents. Student required 

substantial help with his homework; he could not work independently. It regularly took 

the entire evening for Student to complete his homework, with him becoming 

increasingly anxious as the night progressed, because he might not finish. On a bad 

night, Student would take four hours to do his homework because of his frustrations. 

Student would begin to panic and the panic would prevent him from focusing and 

doing the work. He would become increasingly agitated because he feared there would 
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be a consequence the next day in class. This has continued to be a common, everyday 

cycle.  

JULY 2010 NEUROPSYCHOLOGICAL ASSESSMENT 

135. Student offered a July 2010 neuropsychological assessment to 

demonstrate that District should have provided other services and to assist in fashioning 

a remedy. Neuropsychologist Karen I. Mason, Ph.D., assessed Student in July 2010, 

issuing an August 24, 2010 report. She interviewed the Parents, reviewed all available 

records, used a number of scale instruments, and administered three days of 

assessments. She never observed Student outside her office. 

136. Dr. Mason testified at the hearing. She has a 1994 bachelor of science in 

psychology from Queens University in Ontario, a 1996 master of arts in clinical 

psychology from Howard University, from where she also received and a doctorate in 

2000. She has had coursework in autism as part of her degree curriculum, in her 

internship, during her post-doctoral studies, and in continuing education. She had 

clinical exposure at the internship and post-doctoral levels, performing assessments of 

children with autism, under the supervision of a licensed clinician. Before Student, she 

had been involved in one other IDEA due process proceeding; this was her first time 

testifying. 

137. Dr. Mason’s evaluation was conducted months after the filing of the due 

process complaint and, therefore, was not available to the prior assessors or IEP teams. 

Her report had not since been evaluated and considered by an IEP team. Dr. Mason’s 

testimony and assessment confirmed many of the prior evaluations’ findings. She 

verified that Student was ASD at home and school; she disagreed with the notion that 

Student had Asperger’s. She affirmed that Student was impaired in reading other people 

or understanding what other people might be thinking. Student could misinterpret 
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nonverbal communication, like seeing aggression in a person’s neutral expression. He 

lacked empathy. Student was in the low to average range cognitively, which was 

generally consistent with prior findings. She thought the gap between Student’s 

cognitive and achievement levels had increased to two years. She could not state that 

Student regressed. She said that Student made progress but, in her opinion, the 

progress was not meaningful because Student could have made more progress. She 

acknowledged that factors other than Student’s educational program could contribute 

to a widening gap between cognitive and achievement levels, such as greater levels of 

difficulty, inadequate interventions, and increasing academic demands.  

138. Dr. Mason said that Student had significant difficulties with executive 

functioning because of his autism. Children with Student’s profile cannot overcome their 

executive functioning deficit by mere self-control. Dr. Mason testified that Student’s 

executive functioning could improve with behavioral therapy. Dr. Mason also concluded 

that Student did not have reciprocity in conversations, saying she saw no reciprocity 

during her testing of Student. Based on Student’s entire neuropsychological profile, Dr. 

Mason recommended ABA therapy at school, five days a week, five to six hours a day; 

that is, whenever Student was at school. Further, Dr. Mason indicated that the school 

should have provided ABA therapy in the 2008-09 and 2009-10 school years because of 

Student’s PDD-NOS diagnosis, putting him on the autism spectrum. 

139. Dr. Mason’s had no specific training in ABA but gained knowledge of 

current ABA research through her mandatory continuing education classes. She 

reviewed various articles of empirical studies regarding ABA in peer-reviewed journals. 

She acknowledged she did not know what five to six hours a day of classroom ABA 

looked like. She did not consult with an ABA specialist. She demonstrated unawareness 

of Student’s classroom environment, his responsiveness to intervention models and 

strategies, and the training and experience of Student’s teachers and staff.  
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140. Dr. Mason identified Student’s struggles with phonological processing, the 

converting of letters into sounds. She said this affected his reading because Student 

could not “sound out” new words. Student compensated by trying to remember words, 

which was inefficient because one can store only certain amount of words. She thought 

that the phonological processing also affected his writing. She recommended therapy 

like the Lindamood-Bell model. Before Dr Mason’s August 2010 evaluation, these 

deficits were not identified.  

141. In reviewing Student’s assessments and records, Dr. Mason said she would 

have provided LAS therapy at the December 2008 annual IEP, based on the UCLA Semel 

Evaluation. She thought LAS therapy addressed many of Student’s deficits, was at the 

core of his needed services, and should have been evaluated earlier. She was critical of 

District’s delay of delivering LAS services and believed the 30 minutes a week grossly 

inadequate to address Student’s LAS needs. She recommended 90 minutes a week of 

LAS therapy, the same as the UCLA Semel Evaluation.  

142. Dr. Mason recommended 90 minutes a week of educational therapy for 

reading, writing, math and executive functioning. She listed additional recommendations 

for Student’s education. Many of these were already in place as part of Student’s IEP 

services, curricular program, and SDC placement. Dr. Mason’s testimony revealed a lack 

of knowledge regarding Student’s existing educational program. 

LEGAL CONCLUSIONS 

1. In a special education administrative due process hearing, the party 

seeking relief has the burden of proving the essential elements of its claim. (Schaffer v. 

Weast (2005) 546 U.S. 49, 56-62 [126 S.Ct. 528, 163 L.Ed.2d 387].) In this matter, the 

Student has the burden of proof. 
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ISSUE 1A: FAILURE TO REVISE IEP’S 

2. Student contends that the District was obligated to call IEP meetings and 

revise his IEP’s because he was not making progress toward his goals or in the general 

curriculum in the 2008-09 and 2009-10 school years. District contends that Student 

made steady progress toward his goals and received educational benefits for both 

school years. 

3. Under the Individuals with Disability Education Act (IDEA) and state law, 

children with disabilities have the right to a FAPE. (20 U.S.C. § 1400(a); 34 C.F.R. § 300.101 

(2006); Ed. Code, § 56000.) A FAPE means special education and related services that are 

available to the special needs pupil at no charge to the parents, that meet state 

educational standards, and that conform to the child’s IEP. (20 U.S.C. § 1401(a)(9); 34 

C.F.R. § 300.17 (2006); Cal. Code Regs., tit. 5, § 3001, subd. (p).) “Special education” is 

instruction specially designed to meet the unique needs of a child with a disability. (20 

U.S.C. § 1401(a)(29); 34 C.F.R. § 300.39 (2006); Ed. Code, § 56031, subd. (a).) “Related 

services” are developmental, corrective and support services that are required to assist a 

special needs pupil to benefit from special education. (20 U.S.C. § 1401(a)(26); 34 C.F.R. § 

300.34(a) (2006); Ed. Code, § 56363, subd. (a).) In California, related services are called 

designated instruction and services (DIS), which must be provided if they may be 

required to assist the child in benefiting from special education. (Ed. Code, § 56363, 

subd. (a).) Related services include transportation, developmental, corrective and 

supportive services as may be required to assist the pupil in benefiting from special 

education. (20 U.S.C. § 1401(26); Ed. Code, § 56363, subds. (a).) Specially designed 

instruction also includes accommodations that address a child’s unique needs and that 

ensure access to the general curriculum. (34 C.F.R. § 300.39(b)(3) (2006).) 

4. In Board of Education of the Hendrick Hudson Central School District v. 

Rowley (1982) 458 U.S. 176, 201 [102 S.Ct. 3034, 73 L.Ed.2d 690] (Rowley), the United 
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States Supreme Court addressed the level of instruction and services that must be 

provided to a pupil with a disability to satisfy the requirements of the IDEA. The Court 

determined that a student’s IEP must be reasonably calculated to provide the student 

with some educational benefit, but that the IDEA does not require school districts to 

provide the student with the best education available or to provide instruction or 

services that maximize a student’s abilities. (Id. at pp. 198-200.) The Court stated that 

school districts are required to provide a “basic floor of opportunity” that consists of 

access to specialized instructional and related services that are individually designed to 

provide educational benefit to the student. (Id. at p. 201; J.L. v. Mercer Island School 

District (9th Cir. 2009) 575 F.3d 1025, 1034,1037-1038 & fn. 10 (Mercer Island).) 

5. There is no one test for measuring the adequacy of educational benefits 

conferred under an IEP. (Rowley, supra, 458 U.S. at pp. 202, 203 fn. 25.) A student may 

derive educational benefit under Rowley if some of his goals and objectives are not fully 

met, or if he makes no progress toward some of them, as long as he makes progress 

toward others. A student’s failure to perform at grade level is not necessarily indicative 

of a denial of a FAPE, as long as the student is making progress commensurate with his 

abilities. (Walczak v. Florida Union Free School District (2nd Cir. 1998) 142 F.3d 119, 130 

(Walczak); E.S. v. Independent School Dist., No. 196 (8th Cir. 1998) 135 F.3d 566, 569; In 

re Conklin (4th Cir. 1991) 946 F.2d 306, 313; El Paso Indep. School Dist. v. Robert W. 

(W.D.Tex. 1995) 898 F.Supp.442, 449-450.) 

6. Under Rowley, the factual showing required to establish that a student 

received some educational benefit is not demanding. For a student in a mainstream 

class, “the attainment of passing grades and regular advancement from grade to grade 

are generally accepted indicators of satisfactory progress.” (Walczak, supra, 142 F.3d at 

p. 130.) A district need not guarantee that a student will make a month’s academic 

progress in a month’s instruction; a student may benefit even though his progress is far 
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less than one grade level in one school year. (See, e.g., Houston Indep. Sch. Dist. v. 

Bobby R. (5th Cir. 2000) 200 F.3d 341, 349 n.3.) A two-month gain in reading in 10 

instructional months has been held an adequate showing. (Delaware Valley Sch. Dist. v. 

Daniel G. (Pa. Cmwlth. 2002) 800 A.2d 989, 993-94.) A student derives benefit under 

Rowley when he improves in some areas even though he fails to improve in others. (See, 

e.g., Fort Zumwalt Sch. Dist. v. Clynes (8th Cir. 1997) 119 F.3d 607, 613; Carlisle Area 

School v. Scott P(3d Cir. 1995) 62 F.3d 520, 530.) He may derive benefit while passing in 

four courses and flunking in two. (Cypress-Fairbanks Indep. Sch. Dist. v. Michael F. 

(S.D.Tex. 1995) 931 F.Supp. 474, 481.)  

7. Progress may be found even when a student’s scores remain severely 

depressed in terms of percentile ranking and age equivalence, as long as some progress 

toward some goals can be shown. (Coale v. Delaware Dept. of Educ. (D.Del. 2001) 162 

F.Supp.2d 316, 328.) Whether a student has received more than de minimis benefit must 

be measured in relation to the student’s potential. (Mrs. B. v. Milford Bd. of Educ. (2d Cir. 

1997) 103 F.3d 1114, 1121; Polk v. Central Susquehanna Intermediate Unit 16 (3d Cir. 

1988) 853 F.2d 171, 185.)  

8. In resolving the question of whether a school district has offered a FAPE, 

the focus is on the adequacy of the school district’s proposed program. (See Gregory K. 

v. Longview School District (9th Cir. 1987) 811 F.2d 1307, 1314 (Gregory K)).) A school 

district is not required to place a student in a program preferred by a parent, even if that 

program will result in greater educational benefit to the student. (Ibid.) Nor must an IEP 

conform to a parent’s wishes in order to be sufficient or appropriate. (Shaw v. Dist. of 

Columbia (D.D.C. 2002) 238 F.Supp.2d 127, 139.) For a school district’s offer of special 

education services to a disabled pupil to constitute a FAPE under the IDEA, a school 

district’s offer of educational services and placement must be designed to meet the 
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student’s unique needs and be reasonably calculated to provide some educational 

benefit in the least restrictive environment. (Ibid.) 

9. To determine whether a pupil was denied a FAPE, an IEP must be 

examined in terms of what was objectively reasonable at the time it was developed, not 

in hindsight. (Adams v. State of Oregon (9th Cir. 1999) 195 F.3d 1141,1149; Roland M. v. 

Concord Sch. (1st Cir. 1990) 910 F.2d 983, 992.) 

10. Here, Student failed to meet his burden of demonstrating he was denied a 

FAPE during the 2008-09 and 2009-10 school years as a result of District failing to revise 

Student’s IEPs to address his lack of progress toward goals. The credible testimony of 

Student’s teachers and service providers amply supports the finding that Student made 

progress and received educational benefit for both school years. Ms. Jauregui explained 

how Student, during the 2008-2009 school year, made progress in reading, writing, and 

math, as she reported to the December 2008 IEP team. In addition, Student made 

progress on his OT goals by meeting two incremental objectives. The evidence showed 

that Student continued to progress during the 2009-2010 school year. Although Student 

did not meet some of his final goals in the areas of math, reading and written language, 

Ms. Green found that Student made progress toward each goal, meeting most 

objectives, evidenced by his classroom performance. Finally, Student’s grades between 

the 2008-2009 and 2009-2010 school years demonstrated progress. Specifically, Student 

maintained his performance for both third and fourth grades as the curriculum became 

more complex and challenging. Given these factors, Student failed to demonstrate that 

District denied him a FAPE. (Factual Findings 18-23, 28, 83, 86, 122-123, 126, 130-131; 

Legal Conclusions 7-9.) 
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ISSUE 1B: FAILURE TO PROVIDE ESY  

11. Student contends that his unique needs entitled him to ESY for the 2008-

09 and 2009-10 school years. District contends that Student was provided ESY for 

summers, 2009 and 2010. 

12. Here, Student failed to meet his burden of demonstrating the District 

denied him a FAPE by failing to provide an ESY program for 2008-09 and 2009-10 

school years. The evidence established that ESY was part of the December 2008 annual 

IEP for summer 2009. Evidence also established that ESY for summer 2010 was part of 

the October 2009 triennial IEP. As such, Student failed to demonstrate that District 

denied him a FAPE. (Factual Findings 28; Legal Conclusions 118.) 

ISSUES 2: FAILURE TO ASSESS IN ALL AREAS OF SUSPECTED DISABILITY 

13. Student contends that he was denied a FAPE during the 2008-09 and 

2009-10 school years because the District failed to appropriately assess him in all areas 

of suspected disability. District disagrees, and contends that it appropriately assessed 

Student in all areas of suspected disability.  

14. Assessments must be conducted by qualified persons who are 

knowledgeable of the student’s disability, who are competent to perform the 

assessments, as determined by the local educational agency, and who give special 

attention to the student’s unique educational needs, including, but not limited to, the 

need for specialized services, materials, and equipment. (Ed. Code, §§ 56320, subd. (g), 

and 56322.) The personnel who assess the student must prepare a written report of the 

results of each assessment, and provide a copy of the report to the parent. (Ed. Code, §§ 

56327 and 56329.) The report shall include, but not be limited to, the following: (1) 

whether the student may need special education and related services, (2) the basis for 

making the determination, (3) the relevant behavior noted during the observation of the 
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student in an appropriate setting, (4) the relationship of that behavior to the student’s 

academic and social functioning, (5) the educationally relevant health and development, 

and medical findings, if any, (6) a determination concerning the effects of 

environmental, cultural, or economic disadvantage, where appropriate, and (6) the need 

for specialized services, materials, and equipment for students with low incidence 

disabilities. (Ed. Code, § 56327.) 

15. A school district’s failure to conduct appropriate assessments or to assess 

in all areas of suspected disability may constitute a procedural denial of a FAPE. (Park v. 

Anaheim Union High School District, et al. (9th Cir. 2006) 464 F.3d 1025, 1031-1033.)  

16. In matters alleging procedural violations, the denial of a FAPE may only be 

shown if the procedural violations impeded the child’s right to a FAPE, significantly 

impeded the parents’ opportunity to participate in the decision-making process 

regarding the provision of a FAPE, or caused a deprivation of educational benefits. (Ed. 

Code, § 56505, subd. (f)(2); see also W.G. v. Board of Trustees of Target Range School 

District No. 23 (9th Cir. 1992) 960 F.2d 1479, 1484.)  

17. Student has met his burden and has demonstrated that District failed to 

appropriately assess Student’s language functioning (Issue 2C), including functional 

communication (Issue 2L), for the 2008-09 and 2009-10 school years. District’s speech 

and language assessment of March 2009 did not fully evaluate Student’s speech and 

language needs, as demonstrated by the November 2008 UCLA Semel Evaluation. 

Specifically, the UCLA Semel Evaluation documented Student’s difficulty with abstract 

language, multiple or ambiguous meaning in sentences, formulation of complex 

sentences. In addition, the UCLA Semel Evaluation reported Student’s difficulty in 

making inferences, sequencing, and problem solving. These language deficits were 

found to negatively impact his pragmatic and social communication skills, as he missed 

or misinterpreted information and responded inappropriately. The UCLA Semel 
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Evaluation recommended two to three weekly LAS therapy sessions a week, for 45 to 60 

minutes per session, which would focus on word retrieval, auditory memory and 

processing, abstract language and reasoning and critical thinking and expository, 

narrative, and conversational skills in oral and written language. After Parents requested 

speech and language services at the 2008 annual IEP, having provided District with the 

UCLA Semel Evaluation and the ABC Program Report, District, through Ms. Wallace, 

conducted its own speech and language evaluation, and made findings similar to that 

contained in the UCLA Semel Evaluation. However, Ms. Wallace recommended speech 

and language services in a small group setting, for 30 minutes per week, much less than 

that recommended as minimally necessary by the UCLA Semel Evaluation. (Factual 

Findings 37, 40-41, 61.) 

18. The fact that Ms. Wallace’s March 2009 assessment, and UCLA Semel 

evaluation, recommended different amounts of speech and language therapy did not 

render one or the other inappropriate. However, Ms. Wallace failed to clarify in her 

report, in the IEP, or at hearing, how she reached her conclusion that 30 minutes per 

week would adequately address Student’s speech and language needs. In addition, 

when Ms. Wallace was shown a form she completed entitled “Communication Severity 

Scales” concerning Student, which consisted of a three by four grid, with number scores 

for articulation/phonology, voice, fluency, and language, she could not explain what the 

numbers meant, and why she used the form for Student. These factors rendered Ms. 

Wallace’s recommendation incredible. District’s March 2009 speech and language 

evaluation, therefore, did not appropriately assess Student’s speech and language 

because it failed to adequately address or explain Student’s need for LAS, impeding 

Student’s right to a FAPE. (Factual Findings 41; Legal Conclusions 14-16.) 

19. Similarly, District’s September 2009 speech and language assessment did 

not adequately evaluate Student’s speech and language needs, as demonstrated by the 
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November 2008 UCLA Semel Evaluation and the failure of Student to make any progress 

toward his speech objectives and goal. Using different assessment tools for the 

September 2009 evaluation, Ms. Lawless came to findings similar to her May 2009 LAS 

evaluation. She did not explain in her September 2009 report, at the October 2009 

triennial IEP, or during testimony, how her recommended 30 minutes a week of group 

LAS therapy would meet the speech and language needs of Student, even though the 

IEP team added a third LAS goal for auditory processing. District’s September 2009 

speech and language evaluation did not appropriately assess Student’s speech and 

language because it failed to adequately address or explain Student’s need for LAS 

services, impeding Student’s right to a FAPE. (Factual Findings 27; Legal Conclusions 14-

16.) 

20. However, Student has failed to meet the burden of showing District denied 

him a FAPE by not appropriately assessing him in all other areas of suspected disability 

in 2008-2009 and 2009-2010 school years. For Issue 2A concerning autistic-like 

behaviors, the evidence shows that the ABC Program Report, and the UCLA Semel 

Evaluation noted Student’s PDD-NOS, anxiety disorder NOS, and learning disorder. 

However, they did not recommend further evaluation for autism, and Student presented 

no credible evidence demonstrating that District should have assessed Student for 

autism at the 2008 annual IEP. In addition, although Student disagreed with the 2009 

triennial psychoeducational evaluation and Ms. Lawless’ findings that Student’s behavior 

was related to Asperger’s, the evaluation was appropriate, in that it found that Student 

qualified for AUT eligibility. The evidence does not establish that Ms. Lawless used 

inappropriate assessment tools or that the tools were not properly employed. (Factual 

Findings 10, 13-14, 89-105; Legal Conclusions 14.) 

21. For Issue 2B concerning reading (phonological skills, comprehension), 

Student did not present evidence demonstrating that District should have assessed 
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Student’s reading during the 2008-09 school year. At the 2008 annual IEP, Student was 

found to have met his annual goal and objectives in reading. The teacher reported that 

Student had met second grade OCR benchmark in three of four reading comprehension 

assessments and the vocabulary benchmark in two of four unit assessments. She also 

reported other educational gains. Although Student was not reading at third grade 

fluency, which became one of Student’s 2008 annual IEP goals, Student was making 

educational gains, as evidenced by the credible testimony of Ms. Jauregui. In 2009, Ms. 

Green assessed Student for reading in her 2009 triennial teacher report, by 

administering the KTEA-II. Student presented no credible evidence demonstrating how 

the assessment failed to use necessary assessment tools or gather relevant functional 

and developmental information. (Factual Findings 18, 22, 83; Legal Conclusions 14.) 

22. For Issues 2D and 2E concerning behavior and social-emotional skills 

during the 2008-2009 school year, the evidence shows that Student did not engage in 

any conduct that required disciplinary action, according to the credible testimony of Ms. 

Jauregui, and Ms. Green. They witnessed Student participating in conversations, form 

friendships, become a respected member of his class, and actively participate in sports 

on the playground. For these reasons, District had no reason to conduct an assessment 

during the 2008-2009 school year. During the 2009-2010, however, District, pursuant to 

Parents’ request, referred Student for an AB 3632 assessment, even though Student’s 

teachers witnessed no aggressive or violent behavior as Parents had reported. In 

addition, District assessed Student’s behavior and social-emotional status in Ms. Lawless’ 

October 2009 triennial psychoeducational report. Student’s teacher Ms. Green similarly 

provided an assessment, which also included an evaluation of Student’s behavior. 

Student presented no credible evidence demonstrating that these assessments were 

inappropriate or improper. (Factual Findings 2-4, 25-26, 28, 81-82, 86-106, 122-123; 

Legal Conclusions 14.) 
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23. For Issues 2F and 2K concerning motor and sensory integration and 

processing, the evidence shows that the OT therapist provided an evaluation of 

Student’s motor and sensory status at the 2008 annual IEP, noting the Student had met 

his OT goals and had demonstrated improvement in his writing, spacing and sizing. 

During the 2009-2010 school year, OT therapist, Ms. Glunk, conducted a comprehensive 

OT evaluation for the 2009 triennial IEP. Student failed to present any credible evidence 

demonstrating that the assessment was not valid. As such, Student failed to meet his 

burden of demonstrating that District did not assess Student for his motor, sensory 

integration and processing during the 2008-2009 or 2009-2010 school years. (Factual 

Findings 23, 107-110, 126-127; Legal Conclusions 14.) 

24. For Issue 2G concerning executive functioning, to the extent that he refers 

to attention and organization, Student presented no evidence showing that District 

should have conducted testing during the 2008-2009 school year. During the 2009-2010 

school year, the evidence shows that Student’s October 2009 triennial assessment 

included vocational education, where Student’s attention and organization were 

specifically evaluated. Ms. Lawless’ 2009 triennial psychoeducational assessment also 

evaluated Student’s inattention and organization. This is further evidenced by the goals 

and accommodations incorporated in Student’s 2009 annual IEP that addressed 

Student’s inattention and organization, as did the SDC placement. Given these factors, 

Student has not met the burden of demonstrating that District did not assess Student 

for executive functioning (including attention and organization) during the 2008-2009 or 

2009-2010 school years. (Factual Findings 2-4, 80-82, 86, 90-91, 93, 105-106, 128.) 

25. For Issue 2H concerning auditory processing, District had already 

acknowledged that Student had auditory and visual processing deficits, which formed 

the basis of Student’s SLD eligibility, placement, and related services. Ms. Blitz-Weisz 

conducted a March 2009 LAS CAPD Screening, causing referral to an education 
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audiologist. Ms. Diaz-Rempel was a certified audiologist, licensed in audiology, with 

bachelor and master degrees in communicative disorders and a doctorate in audiology. 

She produced an April 2009 Report of CAP and Audiologic Evaluation of Student and 

provided recommendations and accommodations which were reviewed in the May 2009 

amendment IEP. Student has, therefore, failed to meet his burden here. (Factual Findings 

48, 58, 60.) 

26. For Issue 2I concerning written expression, the evidence shows that the 

teacher reports for both school years, the standardized testing, the KTEA-II, and the 

monitoring of Student’s class work served to assess Student’s written expression 

functioning. Student provided no credible evidence suggesting that District failed to 

properly assess Student here. (Factual Findings 18-19, 21, 83, 116, 123.) 

27. For Issue 2K concerning adaptive skills, the evidence shows that the SDC 

teacher reports for third and fourth grade addressed Student’s adaptive skills in the 

classroom, such as his responsiveness to behavior interventions. In addition, Ms. 

Lawless’ 2009 triennial report, as well as Ms. Green’s 2009 triennial assessment, similarly 

document successful interventions. Student did not offer credible evidence that District 

should have conducted additional assessments of adaptive skills. Student failed to meet 

his burden here. (Factual Findings 86, 90-91, 117, 123.) 

ISSUE 3: FAILING TO OFFER GOALS AND SERVICES TO MEET STUDENT’S NEEDS 

28. Student contends that he was denied a FAPE during the 2008-09 and 

2009-10 school years because the District failed to offer goals and related services 

appropriate to meet Student’s unique and individual needs. Specifically, Student argues 

that District should have offered goals and services to meet his needs in behavior, 

language, communication, socialization, core academics, phonological processing skills, 

social-emotional needs, executive functioning, auditory comprehension and integration 
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skills, sensory integration and visual motor skills, as well as fine motor skills. District 

disagrees, and contends that it provided appropriate goals and related services in all 

areas of need. 

29. The IEP is the “centerpiece of the [IDEA’s] education delivery system for 

disabled children” and consists of a detailed written statement that must be developed, 

reviewed, and revised for each child with a disability. (Honig v. Doe (1988) 484 U.S. 305, 

311 [108 S.Ct. 592, 98 L.Ed.2d 686]; 20 U.S.C. §§ 1401 (14), 1414 (d)(1)(A); Ed. Code, §§ 

56032, 56345.) In developing the IEP, the IEP team shall consider the strengths of the 

child, the concerns of the parents for enhancing the education of their child, the results 

of the initial evaluation or most recent evaluation of the child, and the academic, 

functional and developmental needs of the child. (20 U.S.C. § 1414(d)(3)(A).) 

30. An IEP is a written statement for each individual with exceptional needs 

that includes, in relevant part: 1) A statement of the individual's present levels of 

academic achievement and functional performance; 2) A statement of measurable 

annual goals, including academic and functional goals, designed to meet the student’s 

unique needs and enable the student to be involved in and make progress in the 

general education curriculum; 3) A description of the way progress on goals will be 

measured and reported; and 4) A statement of the special education and related 

services and supplementary aids and services, based on peer-reviewed research to the 

extent practicable, to be provided to the pupil, or on behalf of the pupil, and a 

statement of the program modifications or supports for school personnel that will be 

provided to enable the pupil to advance appropriately toward attaining the annual goals 

and be involved in and make progress in the general education curriculum. (20 U.S.C. § 

1414(d)(1)(A); 34 C.F.R. § 300.320(a)(2006); Ed. Code, § 56345, subd. (a).) The IEP must 

include: a projected start date for services and modifications; and, the anticipated 

frequency, location and duration of services and modifications. (20 U.S.C. § 
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1414(d)(1)(A)(i)(VII); 34 C.F.R. § 300.320(a)(7)(2006)); Ed. Code, § 56345, subd. (a)(7).) The 

IEP must show a direct relationship between the present levels of performance, the 

goals, and the educational services to be provided. (Cal. Code Regs., tit. 5, § 3040, subd. 

(c).)  

31. A student’s IEP must include a statement of measurable goals based on 

transition assessments and an outline of the services needed to assist the child in 

reaching those goals. (20 U.S.C. § 1414(d)(1)(A)(i)(VIII.) Only the information set forth in 

title 20 United States Code section 1414(d)(1)(A)(i) must be included in the IEP and the 

required information need only be set forth once. (20 U.S.C. § 1414(d)(1)(A)(ii); 34 C.F.R. § 

300.320(d)(2006); Ed. Code, § 56345, subds. (h) & (i).) A school district’s offer of 

educational services and placement must be designed to meet the student’s unique 

needs and be reasonably calculated to provide some educational benefit in the least 

restrictive environment. (See Legal Conclusion 8, incorporated by reference.) 

32. Here, Student met the burden of demonstrating that District failed to offer 

appropriate related services, which were designed to meet Student’s unique needs and 

reasonably calculated to provide some educational benefit, for the 2008-09 and 2009-10 

school years as to Issues 3B, 3I and 3J, which concerned language (receptive/expressive), 

auditory comprehension, and auditory integration. For the May 2009 amendment IEP, 

Ms. Wallace conducted a speech and language assessment, and concluded that Student 

only required 30 minutes per week of services, despite preparing two complex goals to 

be addressed by speech and language therapy services. In addition, at the October 2009 

triennial meeting, Ms. Wallace found Student had not met any speech and language 

goals and objectives from the May 2009 IEP. (Factual Findings 41, 61-62, 124.) 

33. Despite the complexity of Ms. Wallace goals, and the additional burden of 

the auditory processing goal, the District offered the same 30 minutes of group therapy 

a week for related LAS services. Furthermore, Student’s struggles with speech had 
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regularly been cited to be at the center of Student’s social and pragmatic deficits, 

affecting his ability to access his academics. In addition, the UCLA Semel Evaluation, the 

ABC Program Report, the 2007 and 2009 psychoeducational evaluations, as well as Ms. 

Wallace’s evaluations, referred to Student’s battle with pragmatic speech, inferencing, 

and misreading of others’ meanings. Given these factors, 30-minute weekly LAS sessions 

were not reasonably calculated to provide educational benefit and meet Student’s 

unique LAS needs. As such, District denied Student adequate speech and language 

services, thereby denying Student a FAPE. (Factual Findings12-13, 114, 118, 125; Legal 

Conclusions 30-31.)  

34. However, Student has failed to meet the burden of showing District denied 

him a FAPE by failing to offer goals and related services in the other areas outlined in his 

complaint. Specifically, for Issues 3A, 3D, and 3G, concerning behavior, socialization 

skills, and social-emotional skills, the evidence shows that the December 2008 annual 

IEP developed a goal to address impulse control. In addition, District offered weekly DIS 

counseling, accommodations, and the SDC placement to help him reach his behavioral 

goal. Moreover, the October 2009 triennial IEP contained a vocational education goal to 

address assignment completion, a behavior support goal to address on-task behavior, 

and a counseling goal to increase social communication skills. Finally, the September 

2009 amendment IEP and the October 2009 triennial IEP included BSP’s to help address 

Student’s goals. The SDC provided strategies and models to move Student toward these 

goals, as exemplified by the interventions employed by Ms. Green, who possessed 

training in, and experience with, autistic children and ABA. (Factual Findings 24, 28, 116, 

118, 122-123; Legal Conclusions 30-31.) 

35. Dr. Mason testified that the IEP services were insufficient to address 

Student’s behavior, socialization skills, and social-emotional skills. Yet, she was unaware 

of Ms. Green’s training in ABA with Dr. Lovaas and did not observe how Student 
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responded to classroom interventions. She was unaware of the specific behavioral 

strategies utilized in Student’s SDC. Dr. Mason never observed Student talking or 

laughing with other children or watched him play soccer or tetherball. She never saw 

Student in any setting other than her clinic. Her opinion that District should have 

provided other services in 2008-09 and 2009-10 was clinically detached and had little 

persuasive weight. (Factual Findings 79-82, 135-142.) 

36. For Issue 3C concerning monitoring and facilitating communication, 

Student presented no evidence that he had a separate and unique need in the area of 

monitoring and facilitating communication goals.  

37. For Issue 3E concerning all core academics, the evidence showed that 

District developed goals and objectives in reading, writing, and math at the December 

2008 annual IEP, and the October 2009 triennial IEP. In addition, District offered SDC 

placement so that Student could work on his academic goals, which provided additional 

support with extended instruction, one-to-one attention, small class size, and low 

student-to-adult ratio. Student failed to meet his burden here. (Factual Findings 21-22, 

28, 116, 122-123.) 

38. For Issue 3F concerning phonological processing skills, Student failed to 

present evidence that showed Student had a separate and unique deficit in 

phonological processing and that District knew or should have known of the alleged 

deficit anytime before the filing of the due process. District had no opportunity to 

review Dr. Mason’s evaluation in an IEP because it was conducted after Student filed the 

due process complaint. Student failed to meet his burden here. (Factual Findings 137, 

140.) 

39. For Issue 3H concerning executive functioning skills, Student failed to 

present evidence that he had a need in the area of executive functioning at the time of 

the IEP’s at issue in this due process proceeding. Despite this, Student’s 2008 annual IEP 
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included reports from the school psychologist and the third grade SDC teacher where 

they recommended accommodations and supports associated with Student’s 

inattention and lack of focus. In addition, Student’s fourth grade teacher, testified to the 

strategies and behavioral interventions used to assist Student in independently 

attending to daily tasks. Moreover, the 2009 annual IEP incorporated goals and 

accommodations which addressed Student’s inattention and organization, as did the 

SDC placement. Given these factors, Student failed to meet his burden here. (Factual 

Findings 16, 22, 28-29, 79-82, 85-87, 90, 116-118, 123, 128; Legal Conclusions 31.) 

40. For Issues 3K and 3L concerning sensory integration, visual motor skills, 

and fine motor skills, Student contends that the OT goals were, basically, illusory. Other 

than referencing the small, incremental nature of the OT goals, and noting that Student 

still struggles with writing neatly, Student has provided no evidence to indicate that the 

goals were inappropriate or the related OT service was inadequate. Student’s OT goals 

and services must be evaluated within the context of Student’s capabilities. Student not 

only worked with the OT therapist, he was working on his fine motor skills whenever he 

wrote, in class or doing homework. Ms. Glunk’s testimony sensitively affirmed Student’s 

progress, while acknowledging that Student’s writing was still a challenge. Although 

Parents assume that Student’s writing should be more legible, Student did not submit 

any assessment or other evidence indicating why Student should be writing more 

legibly, given his fine motor deficits. Student has not met the burden of showing that 

District failed to offer goals and related services appropriate to meet Student’s unique 

and individual needs related to OT. (Factual Findings 23, 108-110, 126-127; Legal 

Conclusions 31.) 
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ISSUE 4: IMPEDING PARENTS’ ABILITY TO MEANINGFULLY PARTICIPATE IN THE 

DECISION-MAKING PROCESS 

41. Student contends that District denied him a FAPE by failing to consider 

professional reports obtained by Parents, misrepresenting Student’s reading progress in 

the general curriculum and toward IEP goals, ignoring Parents’ request for an IEP 

meeting to discuss a private evaluator’s report, and for predetermining the contents of 

Student’s September 2009 amendment IEP, thereby committing a procedural violation, 

which significantly impeded Parents’ ability to meaningfully participate in the decision-

making process in the provision of FAPE. District disagrees, and contends it considered 

Parents’ private evaluations and reports, accurately reported Student’s reading progress, 

and did not predetermine Student’s September 2009 amendment IEP. 

42. Parents of a child with a disability must be afforded an opportunity to 

participate in meetings with respect to the identification, assessment, educational 

placement, and provision of a FAPE to their child. (20 U.S.C. § 1414(d)(1)(B)(i); Ed. Code, 

§§ 56304, 56342.5.) A district must ensure that the parent of a student who is eligible for 

special education and related services is a member of any group that makes decisions 

on the educational placement of the student. (Ed. Code, § 56342.5.) Among the most 

important safeguards are those that protect the parents’ rights to be involved in the 

development of their child’s educational plan. (Amanda J. v. Clark County Sch. Dist. (9th 

Cir. 2001) 267 F.3d 877, 882.) A parent has meaningfully participated in the development 

of an IEP when the parents are informed of the child’s problems, attends the IEP 

meeting, expresses any disagreement with the IEP team’s conclusions, and requests 

revisions in the IEP. (N.L. v. Knox County Schs. (6th Cir. 2003) 315 F.3d 681, 693.) A 

parent who has an opportunity to discuss a proposed IEP and whose concerns are 

considered by the IEP team has participated in the IEP process in a meaningful way. 

(Fuhrmann v. East Hanover Bd. Of Educ. (3d Cir. 1993) 933 F.2d 1031, 1036.) 
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43. Issues 4A and 4C concern District’s alleged failure to consider reports 

obtained by Parents from other professionals, and failure to respond to Parents’ request 

for an IEP to discuss a private evaluator’s report. Student contends that District failed to 

consider Dr. Gale’s April 2008 Psychological Report, which Parents claimed to have 

provided District sometime before September 21, 2009. Student provided no evidence 

of when, to whom, or how Parents provided District with the report. Additionally, 

Parents failed to state why they did not, thereafter, ask District about Dr. Gale’s report at 

the 2008 annual IEP, the May 2009 amendment IEP, the September 2009 amendment 

IEP, or the October 2009 triennial IEP. Student presented insufficient evidence that the 

District should have considered Dr. Gale’s report. (Factual Findings 69, fn 2.) 

44. Student also inaccurately referred to the December 2008 ABC Program 

Report as a psychoeducational report and inaccurately contends that the report was not 

discussed until the October 2009 triennial IEP. The evidence shows that the 2008 annual 

IEP referenced the report’s recommendations for CAPD evaluation, which the IEP team 

authorized. Further narrative in the 2008 annual IEP summarized Student’s participation 

in UCLA’s partial hospitalization ABC Program. (Factual Findings 16, 27, 29.) 

45. In addition, Student contends that District failed to consider the November 

2008 UCLA Semel Evaluation. However, the evidence shows that Ms. Wallace referenced 

the evaluation in her March 2008 speech and language evaluation, noting the 

recommendations for speech and language therapy. Although the District failed to 

appropriately assess Student for speech and language services, and failed to provide 

adequate speech and language services, District considered the UCLA Semel Evaluation 

recommendations at the May 2009 amendment IEP, which addressed LAS services. 

(Factual Findings 44, 58.) 

46. Finally, Student contends District failed to consider the September 2009 

AB 3632 DMH Report, because the September 2009 IEP included no summary of the 

Accessibility modified document



 72 

report. However, the evidence shows that District called the September 2009 IEP 

meeting for the purpose of reviewing the DMH Report. In addition, a DMH 

representative attended the IEP meeting to discuss the report. Student has failed to 

meet his burden here. (Factual Findings 68-76.) 

47. For Issue 4B concerning District’s alleged misrepresentation of Student’s 

reading progress, Student presented no substantive evidence indicating that District 

teachers or assessors misrepresented Student’s progress in reading.  

48. For Issue 4D concerning District’s alleged predetermination of the 

contents of Student’s September 2009 IEP regarding his BSP, Student contends that the 

BSP was merely attached to the IEP document which was distributed at the meeting, and 

that the IEP team never actually discussed and developed the BSP at the IEP. However, 

the mere fact that District attached a proposed BSP to the draft IEP document does not, 

without more, prove predetermination. The evidence shows that the team, which 

included Parents, discussed the BSP one month later, at the October 2009 triennial IEP 

meeting. Student has failed to meet his burden of demonstrating that District 

predetermined Student’s services. (Factual Findings 77, 117.) 

ISSUE 5: DID DISTRICT DENY STUDENT A FAPE BY FAILING TO CONSIDER PARENTS’ 
REQUESTS 

49. Student contends that District failed to respond to Parents’ requests for 

educational therapy, NPS, and a behavioral intervention plan because District did not 

provide prior written notice. District contends that such notice was unnecessary because 

the requests were adequately addressed at the meetings, as documented in the IEPs.  

50. A local educational agency must provide parents with prior written notice, 

when it refuses to initiate or change the identification, evaluation, or educational 
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placement of the child or the provision of a free appropriate public education to the 

child. (20 U.S.C. §1415(b)(3).)  

51. Student has failed to meet his burden of proving that District did not 

provide prior written notice regarding Issues 5A and 5B. For Issue 5A, Parents requested 

educational therapy at the October 2009 annual IEP, and the request was denied. For 

Issue 5B, Parents requested an NPS at the September 2009 amendment IEP and the IEP 

team did not change placement. The District did not fail to provide the requisite prior 

written notice to the Student’s Parents. In this case, the appropriate written notice were 

the IEP documents, which indicated that educational therapy was not provided as a 

service in the October 2009 annual IEP and that placement was not changed to an NPS 

by the September 2009 amendment IEP. (Factual Findings 78, 118. ) 

52. In Issue 5D, Student claimed that District did not consider Parents’ request 

for a behavioral intervention plan (BIP). Now, in his closing brief, Student changed this 

issue asserting that Parents formally requested a behavior assessment at the May 2009 

amendment IEP and ABA therapy at the October 2009 triennial IEP. These requests are 

not the same as a request for a BIP and are not issues in this due process. Therefore, 

Student has failed to meet his burden in proving Issue 5D. 

THE REMEDY 

53. Student has prevailed on the issues related to inappropriate LAS 

assessments and insufficient related services, denying Student a FAPE. Student contends 

that he is entitled to NPA LAS therapy as a result of District’s FAPE denial. Specifically, 

Student requests 110 hours a year for the two years preceding the due process filing, for 

a total of 220 hours of LAS therapy from an NPA. 

54. Federal law provides that a court that hears a civil action taken from a 

special education administrative due process hearing “shall grant such relief as the court 
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deems appropriate.” (20 U.S.C. § 1415(i)(2)(C)(iii); 34 C.F.R. § 300.516(c)(3)(2006).) The 

United States Supreme Court has held that this authority “confers broad discretion on 

the court” to grant relief that is appropriate in light of the purpose of the IDEA. (School 

Committee of the Town of Burlington, Massachusetts v. Department of Education (1985) 

471 U.S. 359, 369 [105 S.Ct. 1996, 85 L.Ed.2d 385].) The broad authority to grant relief 

extends to the administrative law judges and hearing officers who preside at 

administrative special education due process proceedings. (Forest Grove School District 

v. T.A. (2009) 557 U.S. ___ [129 S.Ct. 2484, 2494, fn. 11; 174 L.Ed.2d 168].) The fashioning 

of equitable relief in IDEA cases requires a “fact-specific” analysis. (Parents of Student W. 

v. Puyallup School District No. (9th Cir. 1994) 31 F.3d. 1489, 1497.) 

55. School districts may be ordered to provide compensatory education or 

additional services to a student who has been denied a FAPE. (Student W. v. Puyallup 

School District (9th Cir. 1994) 31 F.3d 1489, 1496 (Student W.).) The conduct of both 

parties must be reviewed and considered to determine whether relief is appropriate. (Id. 

at p. 1496.) These are equitable remedies that courts may employ to craft “appropriate 

relief” for a party. An award of compensatory education need not provide a “day-for-day 

compensation.” (Id. at p. 1497.) An award to compensate for past violations must rely on 

an individualized assessment, just as an IEP focuses on the individual student’s needs. 

(Reid ex rel. Reid v. District of Columbia (D.D.C. Cir. 2005) 401 F.3d 516, 524 (Reid).) The 

award must be “reasonably calculated to provide the educational benefits that likely 

would have accrued from special education services the school district should have 

supplied in the first place.” (Ibid.) 

56. Here, District failed to provide Student with a FAPE during the 2008-09 

and 2009-10 school years, when it failed to appropriately assess Student’s LAS needs 

and provide adequate speech and language services, at the May 2009 amendment IEP 

and again at the October 2009 triennial IEP. Specifically, District provided only 30 
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minutes per week of speech and language services, when it should have provided, at a 

minimum, 90 minutes per week, including 30 minutes individual LAS therapy. District’s 

services of 30 minutes a week of group therapy did not adequately address word 

retrieval, auditory memory and processing, abstract language, reasoning, critical 

thinking, pragmatic and social communication, and expository, narrative and 

conversational skills in oral language expression. The UCLA Semel Evaluation provided a 

more dependable guide of the LAS services needed to address these needs. 

57. Since the May 2009 amendment IEP, Student has only received 30 minutes 

per week of therapy, when 90 minutes a week was appropriate. Therefore, Student is 

entitled to compensatory services. An award need not provide a “day-by-day 

compensation” (Student W. v. Puyallup School District, supra, 31 F.3d 1489, 1497) but, 

instead, should be reasonably calculated to provide educational benefits for the lost 

services (Reid ex rel. Reid v. District of Columbia, supra, 401 F.3d 516, 524). (See Legal 

Conclusion 55, incorporated by reference.) However, calculations assist in fashioning a 

fair and beneficial remedy.  

58. FAPE denial started with the May 27, 2009 amendment IEP and continued 

to the present, with Student missing one hour of LAS services per school week. Neither 

Student nor District presented evidence related to the number of school weeks during 

this time. A typical school year is 36 to 40 weeks of instruction; ESY is four weeks. A 

reasonable estimate of lost LAS services since the May 2009 IEP, including the two ESY 

sessions, is 70 hours. 

59. Student is awarded 70 hours of speech and language therapy, through an 

NPA, to be used at the discretion of Parents outside of school hours, even when school 

is not in session. The 70 hours must be used no later than July 31, 2012. Student is not 

entitled to any other requested relief.  
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ORDER 

1. Within 45 days of the date of this decision, District shall arrange for an 

NPA to provide Student a total of 70 hours of individual speech and language therapy. 

Student must use his 70 hours by July 31, 2012, or the services will be forfeited. 

PREVAILING PARTY 

Education Code section 56507, subdivision (d), requires that this Decision indicate 

the extent to which each party prevailed on each issue heard and decided in this due 

process matter. Student prevailed on Issues 2C, 2L, 3B, 3I, and 3J in that District failed to 

appropriately assess in area of LAS and failed to provide appropriate LAS services, 

resulting in the denial of a FAPE for the 2008-2009 and 2009-2010 school years. District 

prevailed on all other issues. 

RIGHT TO APPEAL THIS DECISION 

This is a final administrative Decision, and all parties are bound by it. Pursuant to 

Education Code section 56506, subdivision (k), any party may appeal this Decision to a 

court of competent jurisdiction within ninety (90) days of receipt.  
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DATED: January 26, 2011 

CLIFFORD H. WOOSLEY 

Administrative Law Judge 

Office of Administrative Hearings 
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