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DECISION 

Judith A. Kopec, Administrative Law Judge, Office of Administrative Hearings, 

Special Education Division, State of California, heard this matter on November 27 through 

December 1, 2006, in San Francisco, California. 

Sheila O’Connor, attorney, and Paul Foreman, paralegal, represented Student. 

Student’s mother (Mother) also attended the hearing. 

Carl Corbin and Lenore Silverman, attorneys, represented Respondent San 

Francisco Unified School District (District). David M. Wax, Ph.D., SELPA Director, Special 

Education Services, attended most of the hearing on behalf of District. 

Student filed the Complaint on July 28, 2006. On August 15, 2006, Student’s request 

for a continuance of the due processing hearing was granted. The record remained open 

for the submission of written closing arguments, which were received, and the record was 

closed on December19, 2006. 
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ISSUES 

1. Did District deny Student a free appropriate public education (FAPE) by failing 

to appropriately assess him in all areas of suspected disability in the 2003-2004, 

2004-2005, 2005-2006, and 2006-2007 school years? 

2. Did District deny Student a FAPE by failing to adequately meet Student’s unique 

needs for the 2003-2004, 2004-2005, 2005-2006, and 2006-2007 school years? 

3. Did District deny Student a FAPE due to procedural violations during the 2004-

2005 and 2005-2006 school years? 

CONTENTIONS OF THE PARTIES 

FAILURE TO ASSESS STUDENT IN THE 2003-2004 SCHOOL YEAR 

Student contends that District failed to timely and completely conduct a functional 

behavior analysis and failed to conduct a functional analysis assessment. 

District contends that it appropriately conducted a functional behavior analysis and 

was not required to perform a functional analysis assessment. 

FAILURE TO ASSESS STUDENT IN THE 2004-2005 SCHOOL YEAR 

Student contends that District failed to assess him in receptive and expressive 

language, and his academic performance in reading, writing, and mathematics. 

District contends that Student was not due for a triennial assessment of his speech 

and language skills until 2006. District contends that Student’s classroom teacher 

conducted regular curriculum-based assessment in the core academic areas, which 

satisfied its obligation to assess Student. 

FAILURE TO ASSESS STUDENT IN THE 2005-2006 SCHOOL YEAR 

Student contends that District failed to assess him in neuropsychology, and his 

academic performance in reading, writing, and mathematics. Student also contends that 
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District is required to provide an independent educational evaluation at public expense in 

the area of neuropsychology. 

District contends that Mother never expressed any disagreement with any of 

District’s assessments; therefore, Student was not entitled to an independent educational 

evaluation at public expense. District further contends that Student’s curriculum-based 

assessment provided District with the information needed to provide services to meet 

Student’s unique needs. 

FAILURE TO ASSESS STUDENT IN THE 2006-2007 SCHOOL YEAR 

Student contends that District failed to assess him in the areas of assistive 

technology and central auditory processing. 

District contends that Student does not need an assistive technology assessment 

because District already provides the assistive technology he needs. District contends that 

Student does not require an assessment of central auditory processing. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE 2003-2004 SCHOOL YEAR 

Student contends that District did not meet his unique needs by failing to include 

goals in his individualized education program (IEP) in the areas of receptive and expressive 

language, following directions, concentration, and facilitated peer relationships. 

District contends it met each of Student’s unique needs. District contends that 

Student did not require a specific goal in his IEP in order to meet each of his needs. 

District contends that Student’s special day class was designed to provide language 

instruction throughout the entire day, which met Student’s language needs. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE 2004-2005 SCHOOL YEAR 

Student contends that District failed to meet his unique needs by failing to include 

adequate goals in the areas of phonological awareness; reading, including reading fluency 

and comprehension; receptive and expressive language; writing; and mathematics. 

Accessibility modified document



4

District contends it met all of Student’s unique needs through the IEP’s goals and 

services, the modified curriculum, the program in the special day class, and assistive 

technology. District contends that Student’s level of performance and slow progress are 

due to the limitations imposed by his disabilities, and are not due to District’s failure to 

meet his unique needs. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE 2005-2006 SCHOOL YEAR 

Student contends that District offered a program that failed to meet his unique 

needs in the areas of receptive and expressive language, reading, and writing. 

District contends that it offered a program that met all of Student’s unique needs, 

including an appropriate reading program. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE 2006-2007 SCHOOL YEAR 

Student contends that the program and services District offered fail to meet his 

unique needs in the areas of receptive and expressive language. Student also contends 

that he required an intensive, one-to-one Lindamood Bell reading program. Student 

contends that he needs to receive the services recommended in his independent 

neuropsychology assessment. 

District contends it offered a program that meets all of Student’s needs. District 

contends that it has already implemented or is currently implementing each of the 

independent neuropsychologist’s recommendations. 

PROCEDURAL VIOLATIONS IN THE 2004-2005 SCHOOL YEAR 

Student contends that the IEP failed to adequately describe the additional 

paraprofessional staff support that Student required. 

District contends that the IEP adequately described the supports and services that 

Student needed. District also contends that Student received the paraprofessional support 

he needed. 
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PROCEDURAL VIOLATIONS IN THE 2005-2006 SCHOOL YEAR 

Student contends that the IEP failed to describe the paraprofessional support that 

Student needed. District made the same contentions as described for the 2004-2005 

school year. 

Student contends that the IEP did not adequately describe Student’s reading 

program. Student also contends that District failed to conduct an IEP meeting to discuss 

Student’s January 2006 triennial speech and language assessment, and failed to consider 

the results of an independent neuropsychology assessment. 

District contends that the IEP adequately described Student’s reading program. 

District contends that it was not required to hold an IEP team meeting to discuss the 

January 2006 triennial speech and language assessment. District contends that the IEP 

team met and considered Student’s independent neuropsychology assessment. 

COMPENSATORY EDUCATION 

Student contends that it is difficult to determine the appropriate compensatory 

education he needs. Students suggests that he be placed into a non-public school 

through the eighth-grade school year. Student also suggests that the Office of 

Administrative Hearings retain jurisdiction in case the parties are unable to agree on 

appropriate compensatory education. 

District contends that Student is not entitled to any relief. 

FACTUAL FINDINGS 

BACKGROUND INFORMATION 

1. Student is a 12-year-old boy in the sixth grade. He was first found eligible for 

special education services when he was in first grade in Illinois. His family moved to San 

Ramon Valley Unified School District (San Ramon) in California in November 2002 when 

he was in the second grade. San Ramon determined that Student was eligible for special 
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education services in the category of other health impairments with a diagnosis of 

attention deficit/hyperactivity disorder. Student moved to the District in spring 2003 and 

attended Francis Scott Key Elementary School (Francis Scott Key) for the third through fifth 

grades, the 2003-2004 through 2005-2006 school years. Student currently attends sixth 

grade at Aptos Middle School.1 

2. In September 2002, a neuropsychologist at the Loyola University Medical 

School diagnosed Student with a learning disorder, not otherwise specified, moderately 

severe, including reading, written language and mathematics; a mixed receptive and 

expressive language disorder, moderately severe, with an auditory processing deficit and 

language delay; and attention deficit/hyperactivity disorder, inattentive type, moderate. 

District relied upon this neuropsychology assessment throughout Student’s time in the 

District. 

3. San Ramon conducted psychological testing in February 2003 and found 

that Student’s intellectual ability was significantly below average. San Ramon’s speech and 

language assessment of February 2003 found that Student had a wide range of language 

ability. Student had a grasp of single-word vocabulary, but had significant difficulty with 

grammar and phonemic analysis. 

FAILURE TO ASSESS STUDENT 

4. As discussed in Legal Conclusions paragraph 14, a district must reassess a 

child with a disability at least once every three years or if a parent or teacher requests one. 

A district is required to assess a child in all areas of suspected disability, including 

language function, general intelligence, academic performance, communicative status, and 

1 Mother agreed to place Student at Aptos Middle School pending resolution of 

this matter.
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social and emotional status. A district is also required to use assessments that provide 

relevant information to assist in determining the educational needs of the child. 

5. As discussed in Legal Conclusions paragraph 15, as part of an evaluation, the 

IEP team must review evaluations and information provided by the parents; current 

classroom-based assessments and observations; and observations by teachers and related 

service providers. 

FAILURE TO CONDUCT A TIMELY AND COMPLETE FUNCTIONAL BEHAVIOR ANALYSIS IN 

THE 2003-2004 SCHOOL YEAR 

6. Student contends that District did not promptly conduct a functional 

behavior analysis after the IEP team determined that Student required a behavior support 

plan. Student contends that the functional behavior analysis did not include an 

observation of Student in the classroom. Student also contends that District failed to 

conduct a functional analysis assessment. 

7. As discussed in Legal Conclusions paragraphs 22 and 24, when a child’s 

behavior impedes his learning, the IEP team must consider strategies, including positive 

behavioral interventions and supports, to address that behavior. 

8. A functional behavior assessment that meets the definition of an evaluation 

must meet the requirements for an evaluation. As discussed in Legal Conclusions 

paragraph 16, an IEP required as a result of an assessment must be developed within 50 

days from the date the district received the parent’s consent for the assessment. 

9. As discussed in Legal Conclusions paragraph 23, federal law does not have 

any specific requirements for a functional behavior assessment. While California law does 

not define a functional behavior assessment, a behavior intervention plan, which is also 

known as a Hughes Bill assessment, is required when a student exhibits a serious behavior 

problem that significantly interferes with the implementation of the student’s goals and 
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objectives. A behavior intervention plan must be based upon a functional analysis 

assessment. 

10. District conducted Student’s first IEP meeting on September 19, 2003. 

Mother consented to the IEP on November 6, 2003. The IEP team determined that 

Student’s behavior impeded his learning and that of others, and that a behavior support 

plan needed to be developed. The IEP team met on March 25, 2004, and adopted a 

behavior support plan. 

11. At some time prior to April 6, 2004, Mother requested that District perform a 

behavior assessment. On April 6, 2004, the District prepared a proposed assessment plan 

for a functional behavior assessment. Mother signed the assessment plan on an unknown 

date. On April 27, May 4 and May 6, 2004, Melissa Benson, District School Psychologist, 

conducted the functional behavior assessment. The assessment included interviews with 

Student, his teacher, and Mother; observation of Student in several locations at school; a 

review of prior medical evaluations and San Ramon’s psychological assessment; and the 

completion of several assessment tools. Ms. Benson administered the Differential Ability 

Scales to Student and the Behavior Assessment System for Children to Student, his teacher 

and Mother. The functional behavior assessment identified target behaviors, antecedents 

to the target behaviors, positive reinforcements, and replacement behaviors. 

12. District conducted a timely and complete functional behavior assessment of 

Student. It complied with all legal requirements for an assessment and provided 

information to address Student’s behavior needs. The functional behavior assessment 

included observations of Student in the classroom. District was not required to conduct a 

functional behavior assessment before developing Student’s behavior support plan. 

District performed the functional behavior assessment within the timeframe required by 

law. The functional behavior assessment included observations of Student in the 

classroom, as was required. 
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13. Student’s contention that a Hughes Bill assessment was required is not 

supported by the evidence. The March 2004 behavior support plan identified self-injurious 

behavior, along with other behaviors, as a behavior that interfered with Student’s learning. 

As discussed in Legal Conclusions paragraph 23, self-injurious behavior is one type of 

behavior that may trigger a Hughes Bill assessment. However, no additional evidence was 

presented about the nature of Student’s self-injurious behavior. There is no showing this 

behavior significantly interfered with the implementation of Student’s goals. Student failed 

to show that he exhibited any serious behavior problems that required District to perform 

either a functional analysis assessment, or provide him with a behavior intervention plan 

under the Hughes bill. 

FAILURE TO ASSESS STUDENT IN THE 2004-2005 SCHOOL YEAR 

14. Student contends that District failed to assess Student in receptive and 

expressive language, and his academic performance in reading, writing, and mathematics. 

Student contends that District failed to assess Student’s communication skills, as 

requested by Mother. Student also contends that he should have been assessed because 

he did not make progress in the areas of receptive and expressive language, reading, 

writing, and mathematics. 

15. As discussed in Legal Conclusions paragraphs 14 and 16, a district must 

perform an assessment if one is requested by the parent. An assessment plan must 

identify the type of assessments to be conducted. 

16. On September 2, 2004, Melissa Benson prepared an assessment plan 

proposing to assess Student in the areas of motor/perceptual development and 

educational/academic performance. The pre-printed assessment plan lists seven tests that 

may be administered to evaluate Student’s academic performance, including a variety of 

achievement tests, the Key Math Diagnostic Test, and the Gilmore Oral Reading Test. 

Mother consented to the assessment plan on September 3, 2004. 
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17. When Mother consented to the psychoeducational assessment, she wrote on 

the bottom of the proposed assessment plan that she also wanted Student to be given a 

communication development assessment. A communication development assessment was 

one of the assessments listed on the pre-printed assessment plan form. According to the 

form, a communication development assessment is done by a speech language specialist, 

and evaluates the student’s ability to understand, relate to, and use language and speech 

appropriately. 

18. Ms. Benson conducted the psychoeducational assessment in September 

2004. She interviewed Student, his teacher and parent; observed Student in the classroom 

and during testing sessions; reviewed his educational records; and, along with Student’s 

classroom teacher, administered several standardized assessment tools. 

FAILURE TO ASSESS STUDENT IN THE AREAS OF RECEPTIVE AND EXPRESSIVE 

LANGUAGE IN THE 2004- 2005 SCHOOL YEAR 

19. Ms. Benson administered the Comprehensive Test of Phonological 

Processing, which provides a comprehensive measure of Student’s mastery of 

phonological awareness and phonological memory. Student’s composite score in 

phonological awareness is significantly below average, which is attributed to his difficulty 

understanding directions, and indicates a problem with receptive language. 

20. Ms. Benson also administered the Test of Auditory Perceptual Skills – Revised 

to measure Student’s ability to understand and interpret what he hears. Student scored 

very low on subtests requiring him to comprehend and interpret meaningful auditory 

directions, which indicates a problem with receptive language. 

21. The results on some of the subtests of the Woodcock Johnson – III Test of 

Achievement (WJ-III) provide information concerning Student’s receptive and expressive 

language needs. Student performed at the mid-second grade level on the Picture 

Vocabulary subtest, which tests his ability to identify pictures, and indicates an expressive 
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language problem. He also performed at the mid-second grade level on the Oral 

Comprehension subtest, which measures his listening, reading, and vocabulary abilities, 

and indicates a receptive language problem. 

22. District did not provide an assessment of Student’s communication 

development, as Mother requested. Independent of Mother’s request to assess Student in 

the area of communication development, District had sufficient information to require it to 

assess Student in the areas of receptive and expressive language. District’s 

psychoeducational assessment addressed aspects of Student’s receptive and expressive 

language skills, but it was not conducted by a speech and language specialist, and was not 

a comprehensive assessment of Student’s ability to understand, relate to, and use 

language and speech appropriately. District failed to adequately assess Student in the 

areas of receptive and expressive language. 

FAILURE TO ASSESS STUDENT’S ACADEMIC PERFORMANCE IN READING, WRITING, 

AND MATHEMATICS IN THE 2004-2005 SCHOOL YEAR 

23. As part of District’s psychoeducational assessment, Ms. Mays, Student’s 

classroom teacher, administered subtests from the WJ-III to gain information about 

Student’s reading achievement, including reading decoding, speed, and comprehension. 

The psychoeducational assessment determined that Student’s overall performance in 

reading achievement, including reading decoding, speed, and comprehension, was at the 

mid- kindergarten level. His basic reading skills, including sight vocabulary and phonics, 

was at the mid-first grade level. 

24. Student contends that District should have assessed his academic 

performance in reading, writing, and mathematics because he did not progress in these 

areas. Student has failed to show that his lack of progress resulted from District’s failure to 

assess Student, or that District was legally obligated to conduct additional assessment of 
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his reading skills. District appropriately assessed Student’s academic performance in 

reading. 

25. District’s psychoeducational assessment noted that Student continues to 

have significant difficulty with his writing, but no further assessment was done. Unlike the 

area of mathematics, which is discussed below, there is nothing in the assessment plan 

that makes it reasonable to conclude that writing was to be included in an assessment of 

Student’s academic performance. Student has failed to show that his performance in 

writing triggered an obligation for District to further assess him. District was not required 

to assess Student’s academic performance in writing. 

26. The psychoeducational assessment is silent concerning Student’s academic 

performance in mathematics. The IEP team knew that Student was performing significantly 

below grade level in mathematics. There is no evidence that a systematic assessment of 

Student’s academic performance in mathematics had ever been performed. District’s 

assessment plan indicates that it was going to evaluate Student’s current level of academic 

performance. As determined in Factual Findings paragraph 16, the assessment plan 

included the Key Math Diagnostic Test as one of the assessment tools that may be used. 

The assessment plan neither limited the assessment to Student’s academic performance in 

reading, nor indicated that his mathematics performance would not be evaluated. District 

was required to assess Student’s mathematics skills. District failed to assess Student in the 

area of mathematics. 

FAILURE TO ASSESS STUDENT IN THE 2005-2006 SCHOOL YEAR 

27. Student contends that District failed to provide a neuropsychological 

assessment and failed to assess his academic performance in reading, writing, and 

mathematics. Student also contends that District is required to provide an independent 

educational evaluation at public expense in the area of neuropsychology. 
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28. As discussed in Legal Conclusions paragraph 14, a district need not conduct 

a reassessment more than once a year unless the parent and district agree otherwise. 

FAILURE TO ASSESS STUDENT IN THE AREA OF READING IN THE 2005-2006 SCHOOL 

YEAR 

29. On November 30, 2005, Mother requested that District perform diagnostic 

testing to assess Student’s academic performance in reading. Mother believed that this 

was necessary to determine the appropriate reading program for Student. District did not 

respond to this request. 

30. District last assessed Student’s academic performance in reading as part of 

its September 2004 psychoeducational assessment, which was over one year before 

Mother’s request. Student did not meet the reading goal from the November 2004 IEP. At 

the December 2005 IEP meeting, the team concluded that it needed further assessment of 

Student’s academic performance in the area of reading to determine his literacy needs. 

District failed to assess Student’s academic performance in reading. 

FAILURE TO PROVIDE AN INDEPENDENT EDUCATIONAL EVALUATION AT PUBLIC 

EXPENSE IN THE AREA OF NEUROPSYCHOLOGY OR TO ASSESS STUDENT IN THE AREA 

OF NEUROPSYCHOLOGY IN THE 2005-2006 SCHOOL YEAR 

31. As described in Legal Conclusions paragraph 21, a parent has a right to an 

independent educational evaluation at public expense if the parent disagrees with an 

evaluation obtained by a school district. When a parent request an independent 

educational evaluation at public expense, the district must either provide it, or initiate a 

due process hearing to show that its evaluation is adequate. 

32. On December 8, 2005, Mother requested an independent educational 

evaluation at public expense in the area of neuropsychology because she did not believe 

that a comprehensive evaluation of Student’s cognition and performance had ever been 

done. Mother’s request for an independent educational evaluation was not based on any 
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disagreement with any of District’s prior assessments. Student is not entitled to an 

independent educational evaluation at public expense in the area of neuropsychology. 

33. In February and March 2006, Dr. Marian Diamond, a neuropsychologist, 

assessed Student at his parents’ expense. By Dr. Diamond’s own admission, her diagnoses 

and conclusions concerning Student’s needs are consistent with those of Student’s 

September 2002 neuropsychology evaluation upon which District relied. District was not 

required to perform a neuropsychology assessment of Student. 

FAILURE TO ASSESS STUDENT’S ACADEMIC PERFORMANCE IN WRITING AND 

MATHEMATICS IN THE 2005- 2006 SCHOOL YEAR 

34. Student did not meet his writing goal from the November 2004 IEP because 

he was unable to independently dictate and copy a paragraph in the assigned time. The 

December 2005 IEP team concluded that it needed to have further assessment of 

Student’s academic performance in the area of writing to determine his literacy needs. 

35. District’s occupational therapist determined in December 2005 that Student 

has the motor skills needed for handwriting. His performance on subtests of the Quick 

Neurological Screening Test Second Revised Edition show he has difficulty with body 

awareness and tactile processing, which indicate that writing tasks can be extremely 

difficult for Student. Student did not show that there was need for additional assessment 

in the area of writing. District appropriately assessed Student in the area of writing. 

36. In spring 2005, Student scored far below basic in mathematics on the 

California standards tests. This was the first time that he received a mathematics score on 

the California standards tests.2 As described in Factual Findings paragraph 26, District 

2 The record is silent as to whether Student did not have a prior score in 

mathematics because he did not take the test, or because his score was unable to be 

reported.
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failed to assess Student’s academic performance in mathematics during the 2004-2005 

school year. The IEP team each year recognized that Student had significant needs in 

mathematics. Yet, District has never performed a formal assessment of Student’s academic 

performance in mathematics in spite of his needs and deficits. District’s defense that it 

performed adequate curriculum-based assessment of Student does not overcome the 

weight of the evidence supporting Student’s claim. District failed to assess Student’s 

academic performance in mathematics. 

FAILURE TO ASSESS STUDENT IN THE 2006-2007 SCHOOL YEAR 

37. Student contends that District failed to assess him in the areas of assistive 

technology and central auditory processing. Student contends that he needs an assistive 

technology assessment so that District can provide him with devices and software to 

increase his academic independence. Student contends that he requires a central auditory 

processing assessment in order to identify appropriate services for his complex needs. 

FAILURE TO ASSESS STUDENT IN THE AREA OF ASSISTIVE TECHNOLOGY IN THE 2006-

2007 SCHOOL YEAR 

38. As discussed in Legal Conclusions paragraphs 19 and 20, a district may be 

required to conduct an assessment in the area of assistive technology if it is required to 

gain information about services or aids that are necessary for the child to receive a FAPE. 

39. Dr. Diamond recommended that Student be assessed for assistive 

technology in order for him to gain independence in learning the curriculum and 

performing assignments. The December 2005 IEP offered Student a variety of assistive 

technology devices, including audio tapes, talking books, and a computer with adaptive 

software, such as a talking word processor and word predictor. District offered Student 

similar assistive technology in the December 2006 IEP. District was not required to assess 

Student in the area of assistive technology. 
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FAILURE TO ASSESS STUDENT IN THE AREA OF CENTRAL AUDITORY PROCESSING IN 

THE 2006-2007 SCHOOL YEAR 

40. Dr. Diamond also recommended that Student be assessed in the area of 

central auditory processing from a trained audiologist. An assessment of Student’s central 

auditory processing will provide information concerning the internal pathways of his brain 

and how he processes sound. This will provide the IEP team with information to assist with 

them development of intervention strategies to ensure that information is effectively 

presented to Student. 

41. Student exhibits some of the symptoms of a central auditory processing 

disorder, including difficulty understanding directions; problems with reading, writing, and 

mathematics; and social and emotional difficulties. Some of Student’s behaviors, which 

have been attributed to his diagnosis of attention deficit/hyperactivity disorder, may be 

the result of a central auditory processing disorder. 

42. District has educated Student for three years with minimal progress. He 

continues to fall further behind in foundational skills necessary for meaningful progress, 

especially in the areas of reading and language. The District had sufficient information to 

know that Student needs a central auditory processing assessment in order to identify all 

his educational needs. District failed to assess Student in the area of central auditory 

processing. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE 2003-2004 SCHOOL YEAR 

43. Student contends that District did not meet his unique needs by failing to 

include goals in his IEP in the areas of receptive and expressive language, following 

directions, concentration, and facilitated peer relationships. Student contends that District 

failed to meet his needs in the areas of reading and written language because he did not 

progress in these areas. 
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44. As discussed in Legal Conclusions paragraphs 2 through 5, a student is 

entitled to receive specially-designed instruction and related services that meet his unique 

needs and are necessary to assist him in benefiting from his education. A school district is 

required to provide instruction and related services that are reasonably calculated to 

provide the student some educational benefit. 

45. As discussed in Legal Conclusions paragraphs 7 through 9, an IEP must 

include academic and functional goals and special education and related serves designed 

to meet the child’s needs that result from the his disability so that the child may progress 

in the general education curriculum. The goals must also be designed to meet each of the 

child’s other educational needs resulting from his disability. 

46. Student’s June 2003 IEP from San Ramon indicates he had unique needs in 

the following areas: written language, including grammar, writing mechanics, and spelling; 

reading, including phonemic awareness and comprehension; mathematics, including 

number operations and computation; and social skills. 

47. District conducted Student’s first IEP meeting on September 19, 2003. 

Mother consented to the IEP on November 6, 2003. The IEP team reviewed and 

considered a significant amount of information in developing the IEP, including two 

audiology reports from 2002, a pediatric report and a neuropsychology report from Loyola 

University Medical School in 2002, and San Ramon’s occupational therapy and speech and 

language assessments from February 2003. The IEP team reviewed Student’s educational 

records. The IEP team determined that Student had unique needs in the following areas: 

receptive and expressive language, concentration, and facilitated peer interactions. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREAS OF RECEPTIVE AND 

EXPRESSIVE LANGUAGE IN THE 2003-2004 SCHOOL YEAR 

48. Student contends that District failed to meet his unique needs because there 

were no goals in the areas of receptive and expressive language. The November 2003 IEP 
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includes a communication goal to develop vocabulary by categorizing objects by 

attributes. This goal involves expressive language skills. The IEP continues a similar goal 

that Student had previously, but had not yet met, during the prior school year in San 

Ramon. Student did not show that he had needs in the area of expressive language that 

were not met by this goal. District met Student’s unique needs in the area of expressive 

language. 

49. The November 2003 IEP does not include any goal in receptive language. 

Student had a receptive language goal during the prior year in San Ramon, which he did 

not completely meet. There is no evidence that the IEP team determined that Student’s 

needs in the area of receptive language were met without a specific goal in the IEP. There 

is neither evidence of what services District provided to Student to meet his receptive 

language needs, nor evidence that he received educational benefit in this area. District’s 

defense that Student’s needs were met by virtue of being placed in a special day class for 

speech and language impairments is not persuasive. District provided general testimony 

concerning the classroom with few specific details concerning the program provided to 

Student. District did not meet Student’s unique needs in the area of receptive language. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREAS OF FOLLOWING 

DIRECTIONS, CONCENTRATION, AND FACILITATED PEER RELATIONS IN THE 2003-

2004 SCHOOL YEAR 

50. Student contends that District failed to meet Student’s unique needs 

because there were no goals in the areas of following directions, concentration, and 

facilitated peer relations. 

51. The November 2003 IEP did not include any goals in the areas of following 

directions, concentration, or facilitated peer interactions, even though it identified 

Student’s unique needs in these areas. 
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52. The IEP team met on March 25, 2004, and adopted a behavior support plan. 

The behavior support plan targeted, among other things, Student’s ability to follow the 

teacher’s directions and to get along with peers, two of his needs. 

53. The IEP team met on May 25, 2004, and adopted goals addressing Student’s 

need to follow directions and to develop appropriate interactions with peers. 

54. The March 2004 IEP addressed two of Student’s needs. District did not 

address his need in the area of facilitated peer relations until the May 2004 IEP, six months 

after the initial IEP determined Student had a need in this area. There is no evidence that 

once in place, these goals failed to meet Student’s needs. District failed to meet Student’s 

needs in the areas of following directions and concentration prior to March 26, 2004, and 

his need for facilitated peer relations prior to May 26, 2004. These delays resulted in 

minimal benefit to Student. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREAS OF READING AND 

WRITTEN LANGUAGE IN THE 2003-2004 SCHOOL YEAR 

55. Student contends that District failed to meet his unique needs in the areas of 

reading and written language because he made no progress in these areas. 

56. As determined in Factual Findings paragraph 46, Student had unique needs 

in the areas of written language, including grammar, writing mechanics, and spelling; and 

reading, including phonemic awareness and comprehension. 

57. Student’s November 2003 IEP had one reading goal and one writing goal. 

The reading goal required Student to identify the initial, middle and ending sounds of 

single- syllable words, which addresses phonemic awareness. The writing goal required 

him to write a topic sentence and two detail sentences. 

58. The IEP team reported that Student met these goals with assistance. 

Student’s report card indicates that he showed some improvement in understanding what 

was read to him, but no improvement in the areas of using context and phonetic clues, 
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and reading fluency. He showed some improvement in composing and expressing ideas 

using dictation or fill ins, but little progress in grammar and spelling skills. Student showed 

some progress in reading and written language. District met Student’s unique needs in the 

areas of reading and written language. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE 2004-2005 SCHOOL YEAR 

59. Student contends that District failed to meet his unique needs by failing to 

include adequate goals in the areas of phonological awareness; reading, including reading 

fluency and comprehension; receptive and expressive language; writing; and mathematics. 

In addition, Student contends that District failed to meet his needs by reducing his speech 

and language services from 90 minutes per week to 180 minutes per month. 

60. Student had unique needs in the areas of phonological awareness, reading 

fluency, reading comprehension, writing skills, receptive and expressive language, writing, 

and mathematics. 

61. Student’s November 2004 IEP continued Student’s placement in a special 

day class, and reduced speech and language services from 90 minutes per week to 180 

minutes per month. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREAS OF PHONOLOGICAL 

AWARENESS, READING FLUENCY, AND READING COMPREHENSION IN THE 2004-

2005 SCHOOL YEAR 

62. As described in Factual Findings paragraph 23, Student’s overall performance 

in reading was at the mid-kindergarten to mid-first grade level. 

63. District’s September 2004 psychoeducational assessment found that Student 

was significantly below average, scoring below the first percentile, in the area of 

phonological awareness on the Comprehensive Test of Phonological Processing. 

64. In February 2003, San Ramon’s psychological report indicated that Student 

could not name 10 of 26 upper case letters and 13 of 26 lower case letters. A year and 
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one- half later, the District’s September 2004 psychoeducational assessment indicated that 

Student still could not identify all upper and lower case letters. 

65. Learning to read must be done sequentially. A child typically first learns and 

recognizes the letters of the alphabet, then the sounds associated with each letter and 

letter combinations, and then simple words comprised of a consonant, a vowel, and a 

consonant. The acquisition of each set of skills typically provides a foundation for 

subsequent skills and progress. 

66. The November 2004 IEP includes one goal involving recognition of sight 

words and another goal involving spelling and reading words aloud. 

67. Phonemic awareness, including phonics, is essential for a child to successfully 

learn to read; however, the November 2004 IEP does not contain a phonics goal. 

According to Ms. Mays, Student’s special day class teacher, this is because Mother wanted 

Student to focus on learning sight words as a priority. There is no discussion in the IEP 

concerning the decision to change the focus of Student’s program from phonological 

awareness to sight reading. Nor is there any evidence showing how Student’s needs in the 

area of phonological awareness were met without a goal in this area. The District failed to 

meet Student’s unique needs in the area of phonological awareness. 

68. There is nothing in the November 2004 IEP indicating how Student’s needs 

in the areas of reading fluency and reading comprehension would be met. There are no 

goals in these areas. District’s defense that Student’s needs were met by the nature of the 

reading program Ms. Mays used is not persuasive. There is no specific information 

concerning Student’s work or progress in the areas of reading fluency and reading 

comprehension. The District failed to meet Student’s unique needs in the areas of reading 

fluency and comprehension. 
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FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREAS OF RECEPTIVE AND 

EXPRESSIVE LANGUGE IN THE 2004-2005 SCHOOL YEAR 

69. Student contends that District failed to meet his unique needs in the areas of 

receptive and expressive language because he failed to have adequate goals in these 

areas, and because District reduced his speech services from 90 minutes per week to 180 

minutes per month. 

70. The November 2004 IEP contains one oral comprehension goal that requires 

Student to listen to material from the curriculum and identify key concepts. While not 

identified as a receptive language goal, it involves Student’s receptive language skills. As 

discussed in Factual Findings paragraph 19, District’s September 2004 psychoeducational 

assessment attributed some of Student’s low scores to his difficulty comprehending and 

interpreting auditory directions, which is a receptive language skill. There is nothing in the 

IEP addressing how Student’s receptive language needs concerning understanding and 

following auditory directions will be met. 

71. The November 2004 IEP contains one speech goal that requires Student to 

sort picture word cards by attributes and explain the categories. Although not identified as 

such, this goal involves expressive language skills. Student has a relative strength in 

expressive vocabulary, which is likely attributed to the fact that he has had a similar goal 

since at least February 2003. 

72. District relied upon San Ramon’s speech and language assessment, dated 

February 6, 2003. The assessment noted that the intelligibility of Student’s speech is 

compromised by incomplete thoughts or sentences, and he has difficulty staying on topic. 

The November 2004 IEP does not include any goal that addresses these expressive 

language needs. 

73. The November 2004 IEP reduces Student’s speech and language services to 

180 minutes per month from 90 minutes per week in the November 2003 IEP. This is done 

without any evidence that Student’s needs have decreased or that his needs are otherwise 
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met. District’s defense that Student’s language needs were met by virtue of being placed 

in his special day class is not persuasive. There is no specific evidence concerning 

Student’s work or progress in the areas of receptive and expressive language. District 

failed to meet Student’s unique needs in the areas of receptive and expressive language. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREAS OF WRITING AND 

MATHEMATICS IN THE 2004-2005 SCHOOL YEAR 

74. The November 2004 IEP includes a writing goal that involves Student 

dictating and copying his answers to form a paragraph with correct punctuation and 

spacing, and with the assistance of a writing organizer, appropriate assistive technology, 

and adult support. 

75. Student’s production of written work is challenging and time-consuming. 

During the prior school year, Student resisted writing and relied on staff to dictate what he 

should write. This current goal focuses on the need for Student to dictate and copy his 

own answers. Student did not present evidence showing that he had additional needs in 

the area of writing that were not met by the November 2004 IEP. District met Student’s 

unique needs in the area of writing. 

76. The IEP contains a functional mathematics goal that addresses Student’s 

skills in the areas of counting money, knowing the time of each class, and using a 

calendar. This functional math goal is very similar to one in San Ramon’s June 2003 IEP. 

77. Unlike the November 2003 IEP, the November 2004 IEP does not have a goal 

addressing arithmetic skills. Student met or exceeded the 2003 math goal of 

independently performing two-digit addition problems. Yet, the November 2004 IEP does 

not further develop Student’s arithmetic skills. Instead, it focuses exclusively on a 

functional math goal without any justification. While it may be reasonable to expect 

Student’s functional skills to progress by working on this goal, this progress is minimal in 
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light of his need to develop math skills, both functional and conceptual, as he begins 

fourth grade. District failed to meet Student’s unique needs in the area of mathematics. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE 2005-2006 SCHOOL YEAR 

78. Student contends that District offered a program that failed to meet his 

unique needs in the areas of receptive and expressive language, reading and writing, 

because it did not have adequate goals. Student contends that the District failed to 

provide him an appropriate multi-sensory reading program with one-on-one instruction, 

which he needed to meet his unique needs. 

79. Student had unique needs in the areas of receptive and expressive language, 

reading, and writing. 

80. The December 2005 IEP continued Student’s placement in a special day class 

through the end of the school year. Speech and language services continued to be 180 

minutes per month through the end of the school year. The IEP team reduced speech and 

language services to 135 minutes per month at the beginning of the next school year. 

Mother did not consent to this IEP.3 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREAS OF RECEPTIVE AND 

EXPRESSIVE LANGUAGE IN THE 2005-2006 SCHOOL YEAR 

81. The December 2005 IEP has two listening comprehension goals. Each 

requires Student to listen to oral information and identify key concepts. This goal involves 

receptive language skills. As determined in Factual Findings paragraph 70, this is virtually 

identical to the November 2004 IEP goal. The analysis in Factual Findings paragraph 70 

that found the November 2004 IEP inadequate also applies here. 

82. District’s January 2006 triennial speech and language assessment shows that 

Student has severe deficits in receptive language, including difficulty following multi-step 

3 The November 2004 IEP is the last agreed-upon IEP.
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directions. As discussed in Factual Findings paragraph 121, District did not revise the IEP 

to address needs identified in the assessment. District failed to meet Student’s unique 

needs in the area of receptive language. 

83. The December 2005 IEP does not include a goal addressing Student’s needs 

in the area of expressive language. District continues to address just one aspect of 

Student’s language needs. The January 2006 triennial speech and language assessment 

found that while Student could generate simple sentences, such as ‘I was running,’ his 

attempt to formulate more complex sentences resulted in fragmented sentences. 

Although Student is likely to continue to progress with the listening comprehension goals 

in the IEP, there is no justification for failing to address Student’s other language needs. 

District failed to meet Student’s unique needs in the area of expressive language. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREA OF READING IN THE 

2005-2006 SCHOOL YEAR 

84. The December 2005 IEP has one reading goal that requires Student to read 

up to 70 sight words, which is almost identical to the goal in the November 2004 IEP. 

Student’s 2005 baseline is 40 sight words, up from his 2004 baseline of 11 words. The IEP 

does not address phonics or other areas of phonemic awareness, even though Student 

continues to have needs in this area. 

85. The IEP team noted that Student was making progress with a multi-sensory 

approach to reading with one-on-one instruction. At the same time, the team recognized 

that the level of Student’s reading skills significantly affected his involvement in the 

general education curriculum. 

86. Although the December 2005 IEP did not expressly require that Student 

receive a multi-sensory approach to reading with one-on-one instruction, it is reasonable 

to conclude that this is what is required. It is also reasonable to conclude that the IEP team 

determined that the reading program provided by the District at Francis Scott Key was not 
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meeting Student’s needs. District offered Student placement in a special day class at Cobb 

Elementary School because it had a comprehensive multi-sensory reading program that 

was different from that offered at Francis Scott Key. Mother did not consent to this 

placement because she believed it was not appropriate to have Student enter the program 

mid-year. 

87. District contends that Student’s needs in the area of reading were met by 

the program in his special day class at Francis Scott Key. Even with the multi-sensory 

program provided by Ms. Mays, the severe deficits in Student’s reading skills show that 

District is not meeting Student’s needs. District did not meet Student’s unique needs in 

the area of reading because it did not provide an appropriate, consistent multi-sensory 

reading program with one-to-one instruction. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREA OF WRITING IN THE 

2005-2006 SCHOOL YEAR 

88. The December 2005 includes two writing goals. One requires Student to 

complete writing assignments with proper organization, spacing, and neatness during 

allotted class time. This is very similar to the writing goal in the November 2004 IEP. While 

Student made progress toward the prior year’s goal, he did not meet the goal because he 

was unable to perform the tasks with minimal support. The second writing goal requires 

Student to write letters of the alphabet and his name legibly in cursive or joined italic with 

maximum support. 

89. The IEP team determined that Student’s writing skills significantly affect his 

involvement in the general curriculum. This is the first time that District has offered 

Student a goal addressing his need to form letters. Student has not shown that he has 

other needs in the area of writing that were not being met. District met Student’s unique 

needs in the area of writing. 
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FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE 2006-2007 SCHOOL YEAR 

90. Student contends that the program and services that District offered fail to 

meet his unique needs in the areas of receptive and expressive language. Student also 

contends that he requires an intensive, one-to-one Lindamood Bell reading program. 

Student contends that he needs to receive the services recommended in his independent 

neuropsychology assessment, such as training him to use a keyboard and to take class 

notes using pictures instead of words. 

91. Student continues to have unique needs in the areas of receptive and 

expressive language and reading. 

92. The November 2006 IEP offered Student placement in a special day class at 

Aptos Middle School and 135 minutes per month of direct speech and language services. 

FAILURE TO MEET STUDENT’S UNIQUE NEEDS IN THE AREAS OF RECEPTIVE AND 

EXPRESSIVE LANGUAGE IN THE 2006-2007 SCHOOL YEAR 

93. District’s January 2006 triennial speech and language assessment shows that 

Student has severe deficits in the areas of receptive and expressive language. Student’s 

areas of need include difficulty following multi-step directions, difficulty identifying 

relationships between words, and difficulty with organizing his thoughts for oral 

expression. 

94. The November 2006 IEP includes a listening comprehension goal that 

requires Student to listen to material from the curriculum and identify the main idea and 

supporting details. This same goal, which addresses receptive language skills, was included 

in the November 2004 and the December 2005 IEPs. 

95. The November 2006 IEP team acknowledged that Student has difficulty 

orally expressing himself in a clear narrative, and regularly mixes his ideas in a confused 

and disjointed manner. The IEP includes an oral and written communication goal that 

requires Student to use visual and verbal self-cueing strategies to improve on-task 
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behavior and verbal narratives. There was no evidence on how this goal would be 

implemented. To the extent that it involves improving Student’s ability to formulate verbal 

narratives, it involves expressive language skills that had not previously been included in 

Student’s IEP. 

96. Student is participating in a social skills group once a week. A social skills 

group can involve aspects of both receptive and expressive language. Although 

mentioned in the IEP’s narrative, it is not included in the list of offered services. 

97. Student’s speech and language services throughout his three years in the 

District have focused on vocabulary development and listening comprehension. Student’s 

performance on standardized tests in these areas, while showing serious deficits, are 

higher than other areas. This shows that Student responds to consistent intervention. It 

also shows that Student needs consistent, systematic, and comprehensive intervention in 

both receptive and expressive language. 

98. The November 2006 IEP, while including a new expressive language goal, 

fails to meet Student’s severe and complex needs in the areas of receptive and expressive 

language. There are no goals that meet Student’s needs to follow multi-step directions or 

to understand the relationships between words. District failed to meet Student’s unique 

needs in the areas of receptive and expressive language. 

99. Student did not offer the testimony of a speech and language pathologist 

concerning the amount of speech and language services he requires. Student required 90 

minutes per week of speech and language services in 2003-2004. Student’s needs have 

not decreased since that time. Accordingly, it is found that Student requires 90 minutes of 

speech and language services in the 2006-2007 school year. 
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FAILURE TO MEET STUDENT’S NEED FOR AN INTENSIVE ONE-TO-ONE LINDAMOOD 

BELL READING PROGRAM IN THE 2006-2007 SCHOOL YEAR 

100. As discussed in Factual Findings paragraph 87, Student required a consistent, 

multi-sensory reading program with one-to-one instruction to meet his needs in the 

2005- 2006 school year. Student’s needs did not decrease for the 2006-2007 school year. 

101. The November 2006 IEP includes a goal in the area of reading fluency, which 

requires Student to read 60 words per minute. Student’s baseline is that he can read 40 

high frequency words. This is the first time that District developed a reading fluency goal 

for Student. 

102. The oral and written communication goal includes an objective in the area of 

phonemic awareness. It requires Student to repeatedly visualize, verbalize and write the 

sounds of the alphabet and words with short vowel sounds. Student was able to name 13 

of 21 lower case consonants and 16 of 21 upper case letters, and identify 19 of 23 letter 

sounds. This shows trivial progress from his performance in February 2003 when he could 

identify 13 of 26 lower case letters and 16 of 26 upper case letters. Student continues to 

be learning short vowel sounds in three-letter words, although he reportedly met a goal in 

this area when it was last included in his IEP in November 2003. This shows an inability to 

retain skills previously learned and a lack of meaningful progress. 

103. The IEP is silent concerning Student’s need for a multi-sensory reading 

program with one-to-one instruction, which the IEP team recognized in December 2005. 

Student continues to need such a program. After three school years of attempting a 

variety of approaches to reading, Student falls further behind, his progress in reading is 

trivial at best, and he is not retaining skills previously learned. 

104. As determined in Factual Findings paragraphs 102 and 103, District’s reading 

program failed to meet Student’s unique needs. The only evidence presented of a 

program that is able to meet Student’s complex needs in reading is the Lindamood Bell 

program. Student requires 200 hours of an intensive, consistent Lindamood Bell program 
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focusing on concept imagery for oral and written language comprehension and phonemic 

awareness/ symbol imagery for phonological and orthographic processing. 

FAILURE TO IMPLEMENT RECOMMENDATIONS OF INDEPENDENT 

NEUROPSYCHOLOGIST IN THE 2006-2007 SCHOOL YEAR 

105. Student contends that District must implement 15 of Dr. Diamond’s 

recommendations in order to meet his unique needs. Some of Dr. Diamond’s 

recommendations are consistent with issues addressed elsewhere. For example, Student’s 

need for an assessment of his academic performance in mathematics is discussed in 

Factual Findings paragraph 26. Some of them are required by the November 2006 IEP, 

such as repeatedly exposing Student to learning materials. Student has failed to show that 

the rest of Dr. Diamond’s recommendations, such as having Student draw pictures while 

he takes notes, are required to meet his unique needs. District was not required to 

implement Dr. Diamond’s recommendations in order to meet Student’s unique needs. 

PROCEDURAL VIOLATIONS IN THE 2004-2005 AND 2005-2006 SCHOOL YEARS 

106. As discussed in Legal Conclusions paragraph 6, a school district must comply 

with both the substantive and procedural requirements of the law. To constitute a denial 

of a FAPE, a procedural violation must result in the loss of educational opportunity, a 

deprivation of educational benefits, or a serious infringement of the parents’ opportunity 

to participate in the IEP decision-making process. 

FAILURE TO DESCRIBE THE PARAPROFESSIONAL SUPPORT STUDENT REQUIRED FOR 

THE 2004-2005 SCHOOL YEAR 

107. Student contends that the IEP failed to adequately describe the additional 

paraprofessional staff support that Student required. Student contends this denied him 

educational opportunity because the IEP did not specify the support services he was 
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required to receive. Student contends that this prevented his parents from participating in 

the decision-making process because they did not know what services were being offered. 

108. As discussed in Legal Conclusions paragraphs 7, 9, and 12, an IEP must 

include a statement of the special education and related services and supplementary aids 

and services to be provided, and their anticipated frequency, location, and duration. A 

district must provide a clear, coherent written offer so that the parents can understand 

what is offered and reasonably decide whether or not to accept it. 

109. The November 2003 IEP states that Student will benefit from additional 

support staff for assistance in general education classes to redirect him and adapt the 

curriculum. It also states that this can be met with the staff assigned to Student’s special 

day class. 

110. The November 2004 IEP states that Student is receiving additional support 

staff services every day for all school subjects and recess in order to provide for his safety, 

implement his behavior program, meet his IEP goals, and participate in the core curriculum 

in his special day class and general education classes. It also states that the IEP team will 

reconvene to provide documentation for additional support staff to be assigned to 

Student. This never occurred. 

111. Neither of the IEPs governing the 2004-2005 school year includes 

paraprofessional support as one of the services to be provided Student, even though they 

clearly indicate that such support is required for Student’s unique needs. The IEPs do not 

state whether Student requires constant, one-to-one support or more intermittent 

support. The IEPs do not describe the specific type, frequency, or duration of the required 

support services. 

112. Although the IEP failed to adequately describe the additional support 

services that Student required, he received the assistance of a paraprofessional to meet his 

needs. Student did not show that Mother was denied an opportunity to participate in the 
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decision- making process as a result of the IEP’s failure to adequately describe his 

paraprofessional support. 

FAILURE TO DESCRIBE THE SUPPORT STUDENT REQUIRED IN THE 2005-2006 

SCHOOL YEAR 

113. The December 2005 IEP notes that Student is able to participate in the 

general curriculum with the assistance of additional support staff to modify the 

curriculum, read text aloud, and act as a scribe. The IEP does not state whether Student 

requires constant, one-to- one support or more intermittent support. The IEP does not 

describe the specific type, frequency, or duration of the required support services. 

114. Student required one-to-one paraprofessional support to participate in the 

curriculum. District failed to adequately describe the additional support services that 

Student required to meet his unique needs. Nevertheless, Student received 

paraprofessional assistance to meet his unique needs. Student did not show that Mother 

was denied an opportunity to participate in the decision-making process as a result of the 

IEP’s failure to adequately describe his paraprofessional support. 

FAILURE TO DESCRIBE THE READING PROGRAM THAT STUDENT REQUIRED TO MEET 

HIS UNIQUE NEEDS IN THE 2005-2006 SCHOOL YEAR 

115. Student contends that the IEP did not adequately describe his reading 

program. which resulted in loss of educational benefit. 

116. As described in Factual Findings paragraphs 86 and 87, Student required a 

consistent, multi-sensory reading program with one-to-one instruction addressing all of 

his needs in a systematic fashion. The IEP failed to describe the reading program and 

services that Student required to meet his unique needs. As described in Factual Findings 

paragraph 87, District failed to meet Student’s unique needs in the area of reading. 

District’s failure to adequately describe the reading program in the IEP resulted in loss of 

educational benefit to Student because his needs in the area of reading were not met. 
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FAILURE TO CONDUCT AN IEP MEETING TO DISCUSS DISTRICT’S JANUARY 2006 

SPEECH AND LANGUAGE ASSESSMENT AND AN INDEPENDENT NEUROPSYCHOLOGICAL 

ASSESSMENT, AND FAILURE OF THE IEP TEAM TO CONSIDER INDEPENDENT 

NEUROPSYCHOLOGICAL ASSESSMENT IN THE 2005-2006 SCHOOL YEAR 

117. Student contends that District failed to conduct an IEP meeting to discuss his 

January 2006 triennial speech and language assessment, and failed to consider the results 

of an independent neuropsychology assessment. 

118. As described in Legal Conclusions paragraphs 16 through 18, when an 

assessment or reassessment has been completed, a group of qualified professionals and 

the student’s parents must determine the educational needs of the child. The IEP team 

must revise a student’s IEP within 60 days if required by the results of a reassessment. As 

described in Legal Conclusions paragraph 21, the IEP team must consider the results of an 

independent assessment. 

119. As discussed in Legal Conclusions paragraph 11, the IEP team is composed 

of the parents of the child with a disability; at least one of the child’s regular education 

teachers; at least one of the child’s special education teachers or, if appropriate, at least 

one of the child’s special education providers; a representative of the school district who 

meets specific requirements; and a person who can interpret the instructional implications 

of evaluation results. 

120. District relies upon Education Code section 56343, subdivision (a), to argue 

that it was not required to hold an IEP team meeting to discuss District’s January 2006 

triennial speech and language assessment. District is disingenuous to now claim it was not 

required to conduct an IEP team meeting to consider Student’s triennial assessment. 

District’s assessment plan concerning the triennial speech and language assessment 

informed Mother that an IEP meeting would be held within a specific time period. District 

requested and Mother consented to an extension of time to conduct an IEP team meeting 
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to discuss the speech and language assessment. District was required to conduct an IEP 

team meeting to discuss Student’s triennial speech and language assessment. 

121. District notified Mother that an IEP team meeting to discuss Student’s 

triennial speech and language assessment would be held on March 20, 2006. On that date, 

Mother met with the speech and language pathologist who performed the assessment. 

The only other person present was the occupational therapist who also performed a 

triennial assessment. Neither Student’s special education teacher, nor a general education 

teacher attended the meeting. District failed to conduct an IEP team meeting to discuss 

Student’s triennial speech and language assessment. 

122. The District’s failure to conduct an IEP team meeting to discuss Student’s 

triennial speech and language assessment resulted in a loss of educational opportunity. 

The IEP team failed to consider the findings of the assessment until November 2006. As 

described in Factual Findings paragraph 95, the November 2006 IEP team included a new 

expressive language goal not previously offered to Student. Student was denied the 

benefit of this during the 2005-2006 school year. 

123. District conducted an IEP team meeting to discuss Dr. Diamond’s 

independent neuropsychological assessment on June 1, 2006. The IEP team determined 

that it would reconvene to respond to the information in the assessment. District failed to 

conduct another IEP team meeting to completely consider Student’s independent 

neuropsychological assessment. There is no evidence that this resulted in a loss of 

educational benefit to Student, since the findings of the independent assessment were 

consistent with the prior assessments upon which District relied. 

COMPENSATORY EDUCATION 

124. Student contends that it is difficult to determine the appropriate 

compensatory education he needs. Students suggests that he be placed into a non-public 

school through the eighth-grade school year. Student also suggests that the Office of 
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Administrative Hearings retain jurisdiction in case the parties are unable to agree on 

appropriate compensatory education. 

125. Student has failed to show that he requires placement in a non-public school 

in order to be provide a FAPE. 

LEGAL CONCLUSIONS 

APPLICABLE LAW 

BURDEN OF PROOF 

1. As the petitioner, Student has the burden of proving that District did not 

provide or offer Student a FAPE. (Schaffer v. Weast (2005) 546 U.S. 49 [126 S.Ct. 528].) 

REQUIREMENTS OF A FAPE 

2. A child with a disability has the right to a FAPE under the Individuals with 

Disabilities Education Act (IDEA), the Individuals with Disabilities Education Improvement 

Act (IDEIA), and California law. (20 U.S.C. §1412(a)(1)(A)4; Ed. Code, § 560005.) A FAPE is 

defined in pertinent part as special education and related services that are provided at 

public expense and that conform to the student’s IEP. (20 U.S.C. §§ 1401(9), 1401(8) [IDEA]; 

4 The IDEIA, effective July 1, 2005, significantly amended the IDEA. The allegations 

in this matter involve IEPs developed both prior to and after July 1, 2005. Accordingly, 

both the IDEA and IDEIA will be applied as appropriate. (See Amanda J. v. Clark County 

Sch. Dist. (9th Cir. 2001) 267 F.3d 877, 882 fn. 1.) All citations to title 20 United States Code 

are to the IDEIA, unless otherwise noted.

5 The Education Code was substantially amended to conform to the IDEIA, effective 

October 7, 2005. All citations to the Education Code are to sections in effect on October 7, 

2005, unless otherwise noted.
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Cal. Code Regs., tit. 5, § 3001, subd. (o).) Special education is defined in pertinent part as 

specially designed instruction to meet the unique needs of a child with a disability that are 

required to assist the child to benefit from instruction. (20 U.S.C. §§ 1401(29), 1401(25) 

[IDEA]; Ed. Code, § 56031.) Special education related services include in pertinent part 

corrective and supportive services, such as speech-language pathology services, that are 

required to assist a child with a disability to benefit from special education. (20 U.S.C. §§ 

1401(26), 1410(22); Ed. Code, § 56363.) 

3. A school district must provide “a basic floor of opportunity . . . [consisting] of 

access to specialized instruction and related services which are individually designed to 

provide educational benefit to the [child with a disability].” (Bd. of Educ. v. Rowley (1982) 

458 U.S. 176, 201 [102 S.Ct. 3034].) The intent of the IDEA is to “open the door of public 

education” to a child with a disability; it does not “guarantee any particular level of 

education once inside.” (Id. at p. 192.) 

4. A school district is not required to provide either the best education to a 

child with a disability, or an education that maximizes the child’s potential. (Bd. of Educ. 

v. Rowley, supra, 458 U.S. at p. 197; Gregory K. v. Longview School Dist. (9th Cir. 1987) 

811 F.2d 1307, 1314.) The focus is on the placement offered by the school district, not 

on the alternative preferred by the parents. (Ibid.) As long as the school district’s 

program was designed to meet the student’s unique educational needs, was 

reasonably calculated to provide educational benefits, and comported with the IEP, the 

district provided a FAPE. (Ibid.) 

5. A child’s unique educational needs are to be broadly construed to include 

the child’s academic, social, health, emotional, communicative, physical and vocational 

needs. (Seattle Sch. Dist. No. 1 v. B.S. (9th Cir. 1996) 82 F.3d 1493, 1501, citing J.R. Rep. No. 

410, 1983 U.S.C.C.A.N. 2088, 2106.) A school district must offer a program that is 

reasonably calculated to provide more than a trivial or minimal level of progress. (Amanda 

J. v. Clark County Sch. Dist. (9th Cir. 2001) 267 F.3d 877, 890, citing Hall v. Vance County 
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Bd. of Educ. (4th Cir. 1985) 774 F.2d 629, 636.) A child’s progress must be evaluated in 

light of the child’s disabilities. (Bd. of Educ. v. Rowley, supra, 458 U.S. at p. 202; Mrs. B. v. 

Bd. of Educ. (2nd Cir. 1996) 103 F.3d 1114, 1121.) While a school district is not required to 

provide a student with a disability the educational equivalent of a “Cadillac,” it must 

provide a “serviceable Chevrolet.” (Doe v. Board of Educ. (6th Cir. 1993) 9 F.3d 455, 459-

460.) 

PROCEDURAL VIOLATIONS 

6. In addition to these substantive requirements, the Supreme Court 

recognized the importance of adhering to the procedural requirements of the law. While a 

student is entitled to both procedural and substantive protections, not every procedural 

violation is sufficient to support a finding that a student was denied a FAPE. Mere 

technical violations will not render an IEP invalid. (Amanda J. v. Clark County Sch. Dist., 

supra, 267 F.3d at p. 892.) To constitute a denial of a FAPE, procedural violations must 

result in the loss of educational opportunity, a serious infringement of the parents’ 

opportunity to participate in the IEP process, or a deprivation of educational benefits. 

(Ibid.) This was codified in both federal and state law. (20 U.S.C. § 1415(f)(3)(E)(ii); Ed. Code, 

§ 56505, subd. (f)(2).) 

REQUIREMENTS OF AN IEP 

7. An IEP must include in pertinent part a statement of the child’s present levels

of educational performance; a statement of measurable annual goals; a statement of the 

special education and related services and supplementary aids and services to be 

provided; and the date the services begin and their anticipated frequency, location, and 
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duration. (20 U.S.C. §§ 1414(d)(1)(A)(i)(I), (II); (IV), (VII), 1414(d)(1)(A)(i), (ii), (iii), (vi) [IDEA]; 

34 C.F.R. §§ 300.320(a)6, 300.347(a) [IDEA]; Ed. Code, § 56345, subd. (a).) 

8. The IEP must include academic and functional goals that are designed to 

meet the child’s needs resulting from the child’s disability to enable the child to be 

involved in and make progress in the general education curriculum. (20 U.S.C. § 

1414(d)(1)(A)(i)(II); 1414(d)(1)(A)(ii)().) [IDEA] .) The goals must also be designed to meet 

each of the child’s other educational needs that result from the child’s disability. (Ibid.) 

9. The IEP must include all special education and related services the child 

needs to advance appropriately toward attaining the annual goals, and to be involved in 

and make progress in the general education curriculum. (20 U.S.C. §§ 1414(d)(1)(A)(i)(IV), 

1414(d)(1)(A)(iii) [IDEA].) 

10. An IEP is evaluated in light of information available at the time it was 

developed; it is not judged in hindsight. (Adams v. Oregon (9th Cir. 1999) 195 F.3d 1141, 

1149.) The IEP’s goals and methods are evaluated at the time they were developed to 

determine whether they were reasonably calculated to confer an educational benefit to 

the student. (Ibid.) The IEP must be evaluated in terms of what was objectively reasonable 

when it was developed. (Roland M. v. Concord Sch. Comm., (1st Cir. 1990) 910 F.2d 983, 

992) 

COMPOSITION OF IEP TEAM 

11. The IEP team is composed of the parents of the child with a disability; at 

least one of the child’s regular education teachers, if the student is or may be participating 

in the regular education environment; at least one of the child’s special education teachers 

6 Regulations to implement the IDEIA were effective October 13, 2006. All citations 

to 34 Code of Federal Regulations are to regulations implementing the IDEIA unless 

otherwise noted.
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or, if appropriate, at least one of the child’s special education providers; a representative 

of the school district who meets specific requirements; a person who can interpret the 

instructional implications of evaluation results; other persons who have knowledge or 

special expertise regarding the student, at the discretion of the parent or school district; 

and the child, if appropriate. (20 U.S.C. § 1414(d)(1)(B); Ed. Code, § 56341, subd. (b).) 

SPECIFICITY OF OFFER 

12. A school district must provide a parent a specific, coherent written offer of 

the placement and services offered a student. (Union Sch. Dist. v. Smith (9th Cir. 1994) 15 

F.3d 1519, 1526; Glendale Unified Sch. Dist. v. Almasi (C.D. Calif. 2000) 122 F.Supp.2d 1093, 

1107, 1108.).) A formal written offer is necessary for the parents to understand exactly 

what the school district is offering so that the parent can determine whether the offer is 

appropriate. (Ibid.) 

PARENTAL PARTICIPATION IN IEP PROCESS 

13. The requirement that parents participate in the IEP process ensures that the 

best interests of the child will be protected, and acknowledges that parents have a unique 

perspective on their child’s needs, since they generally observe their child in a variety of 

situations. (Amanda J. v. Clark County Sch. Dist., supra, 267 F.3d at p. 891.) Procedural 

violations that interfere with parental participation in the development of the IEP 

“undermine the very essence of the IDEA.” (Id. at p. 892.) 

REQUIREMENTS OF AN EVALUATION OR ASSESSMENT7 

14. A school district must reevaluate a child with a disability at least once every 

three years unless the parents and school district agree otherwise, or if a parent or teacher 

7 An evaluation or reevaluation under federal law is the same as an assessment or 

reassessment under California law. (Ed. Code, § 56302.5.)
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requests one. (20 U.S.C. § 1414(a)(2); 34 C.F.R. §§ 300.303, 300.536(b) [IDEA]; Ed. Code, § 

56381, subd. (a).) A reevaluation may not occur more than once a year, unless the parent 

and district agree otherwise. (20 U.S.C. § 1414(a)(2); 34 C.F.R. § 300.303; Ed. Code, § 56381, 

subd. (a).) A school district is required to assess a child in all areas of suspected disability, 

including in pertinent part, language function, general intelligence, academic performance, 

communicative status, and social and emotional status. (20 U.S.C. §§ 1414(b) (3)(B), 

1414(b)(3)(C) [IDEA]; 34 C.F.R. §§ 300.304(c)(4), 300.532(g) [IDEA]; Ed. Code, § 56320, subd. 

(f).) A school district is required to use assessments that provide relevant information that 

directly assist persons in determining the educational needs of the child. (20 U.S.C. §§ 

1414(b)(3)(B), 1414(b)(3)(D) ; 34 C.F.R. §§ 300.304(c)(7), 300.532(j).) 

15. As part of an initial evaluation or a reevaluation, the IEP team must review 

evaluations and information provided by the parents; current classroom-based 

assessments and observations; and observations by teachers and related service providers. 

The team must then decide if additional data are needed to determine if a child is or 

continues to be eligible for special education services, the child’s present levels of 

performance, the child’s educational needs, and the child’s special education and related 

services. (20 U.S.C. § 1414(c); 34 C.F.R. §§ 300.305(a), 300.533(a) [IDEA]; Ed. Code, § 56381, 

subd. (b).) 

TIMELINESS OF ASSESSMENTS AND IEP MEETINGS AFTER ASSESSMENTS 

16. Whenever an assessment for the development or revision of an IEP is to be 

conducted, the school district shall provide the parent with a written assessment plan 

meeting specific requirements. (Ed. Code, § 56321.) As of October 7, 2005, an IEP required 

as a result of an assessment shall be developed within 60 days from the date the school 

district received the parent’s written consent for the assessment, unless the parent agrees 

in writing to an extension. (Ed. Code, §§ 56043, subd. (f)(1); 56344, subd. (a).) Prior to 

October 7, 2005, an IEP required as a result of an assessment must be developed within 50 
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days of the receipt of the parent’s consent. (Ed. Code, §§ 56043, subd. (d)(1), 56344, subd. 

(a).) 

17. The IEP team may meet when a student receives an assessment subsequent 

to the student’s initial formal assessment. (Ed. Code, § 56343, subd. (a).) A new IEP shall be 

developed if a reassessment indicates it is necessary. (Ed. Code, § 56381, subd. (a)(2).) 

18. After completing a reevaluation, a team of qualified professionals and the 

parents shall determine the educational needs of the child. (20 U.S.C. §§ 1414(a)(2)(A); 

1414(b)(4)(A).) The IEP team shall revise the IEP as appropriate to address the results of 

any reevaluation. (20 U.S.C. § 1414(d)(4)(A)(ii)(II).) 

REQUIREMENTS FOR ASSISTIVE TECHNOLOGY DEVICES 

19. An IEP team must consider whether a child requires assistive technology 

devices or services. (20 U.S.C. § 1414(d)(3)(B)(v); 34 C.F.R. § 300.324(a)(2)(v); Ed. Code, § 

56341.1, subd. (b)(5).) A school district is required to provide any assistive technology 

device that is required to provide a FAPE to a child with a disability. (20 U.S.C. § 

1412(a)(12)(B)(i); 34 C.F.R. § 300.105; Ed. Code§ 56341.1, subd. (b)(5).) An assistive 

technology device is any item that is used to increase, maintain or improve the functional 

capabilities of a child with a disability. (20 U.S.C. § 1401(1); Ed. Code, § 56020.5.) 

20. There is no express requirement that a school district perform an assistive 

technology evaluation. Assistive technology devices or services may be required as part of 

the child’s special education services, related services, or supplementary aids and services. 

(34 C.F.R. § 300.105.) A school district is required to use the necessary assessment tools to 

gather relevant functional and developmental information about the child to assist in 

determining the content of the child’s IEP. (34 C.F.R. § 300.304(b)(1)(ii).) A school district is 

also required to ensure that the evaluation is sufficiently comprehensive to identify all of 

the child’s needs for special education and related services. (34 C.F.R. § 300.304(c)(6).) 
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Therefore, in the proper circumstance, a school district may be required to perform an 

evaluation of a child’s need for assistive technology devices or services. 

REQUIREMENTS FOR AN INDEPENDENT EDUCATIONAL EVALUATION 

21. A parent is entitled to obtain an independent educational evaluation of a 

child. (20 U.S.C. § 1415(b)(1); 34 C.F.R. § 300.502(a); Ed. Code, § 56329, subd. (b).) An 

independent educational evaluation is an evaluation conducted by a qualified examiner 

not employed by the school district responsible for the child’s education. (34 C.F.R. § 

300.502(a)(3)(i).) A parent has the right to an independent educational evaluation at public 

expense if the parent disagrees with an evaluation obtained by a school district. (34 C.F.R. 

§ 300.502(b)(1); Ed. Code, § 56329, subd. (b).) When a parent requests an independent 

educational evaluation at public expense, the school district must either initiate a due 

process hearing to show that its evaluation is appropriate, or provide the independent 

educational evaluation at public expense. (34 C.F.R. § 300.502(b)(2); Ed. Code, § 56329, 

subd. (c).) An independent educational evaluation obtained at private expense must be 

considered by the district in any decision concerning a FAPE for the child. (34 C.F.R. § 

300.502(c)(1); Ed. Code, § 56329, subd. (c).) 

BEHAVIOR INTERVENTION PLAN AND FUNCTIONAL ANALYSIS ASSESSMENT 

22. There are two situations in which federal and state law require that a child’s 

behavior be addressed. First, when a child’s behavior impedes the child’s learning or that 

of others, the IEP team must consider strategies, including positive behavioral 

interventions, to address that behavior. (20 U.S.C. § 1414(d)(3)(B)(i); 34 C.F.R. § 300.346(a) 

(2)(i), (b); Ed. Code, § 56341.1, subd. (b)(1).) Second, when a school district subjects a child 

to certain types of discipline, it must conduct a functional behavior assessment and 

implement a behavior intervention plan, or review and modify the behavior intervention 

plan if one is already in place. (20 U.S.C. § 1415(k)(1)(D), (F); 34 C.F.R. § 300.520(b); Ed. 
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Code, § 48915.5 [a student receiving special education services may be suspended or 

expelled as provided by federal law].) 

23. Federal law does not impose any specific requirements for a functional 

behavior assessment or behavior intervention plan. (Alex R. v. Forrestville Valley Comty. 

Unit Sch. Dist.(7th Cir. 2004) 375 F.3d 603, 615.) While California law does not define a 

functional behavior assessment, a behavior intervention plan is required when a student 

exhibits a serious behavior problem that significantly interferes with the implementation of 

the goals and objectives of the student’s IEP.8 (Cal. Code Regs., tit., 5, § 3001, subd. (f).) 

Behaviors that are “self-injurious, assaultive, or cause serious property damage, and other 

severe behavior problems that are pervasive and maladaptive for which 

instructional/behavioral approaches specified in the student’s IEP are found to be 

ineffective,” constitute a serious behavior problem that may require a behavior 

intervention plan. (Id., § 3001, subd. (aa).) A functional analysis assessment must be 

conducted and considered in the development of a behavior intervention plan. (Id., §§ 

3001, subd. (f)(1), 3052, subd. (c).) The requirements for a behavior intervention plan and a 

functional analysis assessment are specific and extensive. (Id., §§ 3001, subd. (f), 3052.) 

24. There are many behaviors that will impede a child’s learning or that of others 

that do not meet the requirements for a serious behavior problem requiring a behavior 

intervention plan. These less serious behaviors require the IEP team to consider and, if 

necessary, develop positive behavioral interventions, strategies and supports. (20 U.S.C. § 

1414(d)(3)(B)(i); 34 C.F.R. § 300.346(a)(2)(i), (b); Ed. Code, § 56341.1, subd. (b)(1).) If a 

student’s behavior impedes learning, but does not constitute a serious behavior problem, 

the IEP team must consider behavior interventions as defined by California law. An IEP that 

8 The development of a behavior intervention plan under California law is 

commonly referred to as a “Hughes Bill assessment.” (Ed. Code, § 56520; Cal. Code. Regs., 

tit. 5, § 3052.)
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does not appropriately address behavior that impedes a child’s learning denies a student a 

FAPE. (Park v. Anaheim Union High Sch. Dist. (9th Cir. 2005) 464 F.3d 1025; Neosho R V 

Sch. Dist., v. Clark (8th Cir. 2003) 315 F.3d 1022, 1028; Escambia County Bd. of Educ. V. 

Benton (S.D. Ala. 2005) 406 F.Supp.2d 1248.) 

DETERMINATION OF RELIEF 

25. Compensatory education is an equitable remedy; it is not a contractual 

remedy. (Parents of Student W v. Puyallup Sch. Dist., No. 3 (9th Cir. 1994) 31 F.3d 1489, 

1497.) The law does not require that day-for-day compensation be awarded for time 

missed. (Ibid.) Relief should be designed to ensure that the student is appropriately 

educated within the meaning of the law. (Ibid.) An award to compensate for past 

violations must rely on an individualized assessment, just as an IEP focuses on the 

individual student’s needs. (Reid ex rel. Reid v. District of Columbia (D.C. Cir. 2005) 401 

F.3d 516, 524.) The award must be “reasonably calculated to provide the educational 

benefits that likely would have accrued from special education services the school district 

should have supplied in the first place.” (Ibid.) 

DETERMINATION OF ISSUES 

DID DISTRICT DENY STUDENT A FAPE DURING THE 2003-2004 SCHOOL YEAR? 

26. As described in Legal Conclusions paragraphs 2 through 5, and 7 through 

10, and determined in Factual Findings paragraphs 49 and 54, District failed to meet 

Student’s unique needs in the areas of receptive language, following directions, 

concentration, and facilitated peer relationships. As determined in Factual Findings 

paragraphs 49 and 54, Student did not receive any educational benefit in the areas of 

receptive language, following directions, concentration, and facilitated peer relationships. 

District denied Student a FAPE by failing to meet his unique needs during the 2003-2004 

school year. 
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DID DISTRICT DENY STUDENT A FAPE DURING THE 2004-2005 SCHOOL YEAR? 

27. As described in Legal Conclusions paragraphs 14 and 15, and determined in 

Factual Findings paragraphs 22 and 26, District failed to assess Student in the areas of 

receptive and expressive language, and his academic performance in mathematics. 

28. As described in Legal Conclusions paragraphs 2 through 5, and 7 through 

10, and determined in Factual Findings paragraphs 67, 68, 73, and 77, District failed to 

meet Student’s unique needs in the areas of phonological awareness, reading fluency, 

reading comprehension, receptive and expressive language, and mathematics. 

29. As described in Legal Conclusions paragraphs 7, 9, and 12, and determined 

in Factual Findings paragraph 112, District failed to adequately describe the additional 

support services Student required during the 2004-2005 school year. However, Student 

failed to show that he did not receive the paraprofessional support services that he 

needed. Student did not show that Mother was denied an opportunity to participate in the 

IEP decision- making process as a result. 

30. As determined in Legal Conclusions paragraphs 27 and 28, District denied 

Student a FAPE during the 2004-2005 school year. 

DID DISTRICT DENY STUDENT A FAPE DURING THE 2005-2006 SCHOOL YEAR? 

31. As described in Legal Conclusions paragraphs 14 and 15, and determined in 

Factual Findings paragraphs 30 and 36, District failed to assess Student’s academic 

performance in reading and mathematics. 

32. As described in Legal Conclusions paragraphs 2 through 5, and 7 through 

10, and determined in Factual Findings paragraphs 82, 83, and 87, District failed to meet 

Student’s unique needs in the areas of receptive and expressive language and reading. 

33. As described in Legal Conclusions paragraphs 11, and 16 through 18, and 

determined in Factual Findings paragraph 16, the IEP failed to describe the reading 

program that Student required to meet his unique needs. As described in Legal 
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Conclusions paragraph 6 and determined in Factual Findings paragraph 116, this failure 

resulted in a denial of educational benefit. 

34. As described in Legal Conclusions paragraphs 11 and 16 through 18, and 

determined in Factual Findings paragraph 121, District failed to conduct an IEP team 

meeting to discuss Student’s triennial speech and language assessment during the 2005-

2006 school year. As described in Legal Conclusions paragraph 6 and determined in 

Factual Findings paragraph 122, this failure resulted in a denial of educational benefit. 

35. As determined in Legal Conclusions paragraphs 31 through 34, District 

denied Student a FAPE during the 2005-2006 school year. 

DID DISTRICT DENY STUDENT A FAPE DURING THE 2006-2007 SCHOOL YEAR? 

36. As described in Legal Conclusions paragraphs 14 and 15, and determined in 

Factual Findings paragraph 42, District failed to assess Student in the area of central 

auditory processing. 

37. As described in Legal Conclusions paragraphs 2 through 5, and 7 through 

10, and determined in Factual Findings paragraphs 97, 98, and 104, District failed to meet 

Student’s unique needs in the areas of receptive and expressive language and for an 

intensive, one-to-one Lindamood Bell reading program. 

38. As determined in Legal Conclusions paragraphs 36 and 37, District denied 

Student a FAPE during the 2006-2007 school year. 

DETERMINATION OF RELIEF 

39. As discussed in Legal Conclusions paragraph 25, equitable considerations 

may be considered when fashioning relief. Relief should be designed to ensure that the 

student is appropriately educated within the meaning of the law. Relief must be based on 

the individual needs of the student and should be reasonably calculated to provide the 
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educational benefits that likely would have resulted from the services the district should 

have provided to student. 

40. As determined in Factual Findings paragraph 104, the Lindamood Bell 

reading program is reasonably calculated to provide Student the educational benefit that 

he would have received if the District provided him appropriate services. As determined in 

Factual Findings paragraph 104, Student shall receive 200 hours of an intensive, consistent 

Lindamood Bell program focusing on concept imagery for oral and written language 

comprehension and phonemic awareness/symbol imagery for phonological and 

orthographic processing. 

41. As determined in Factual Findings paragraph 99, Student shall receive 90 

minutes per week of direct speech and language services during the 2006-2007 school 

year. Student shall receive, as compensatory education, direct speech and language 

services equal to the number of hours that he would have received if District provided him 

90 minutes of direct speech and language services per week since the beginning of the 

2006-2007 school year, reduced by the number of hours of direct speech and language 

services that Student actually received. 

42. District must assess Student’s mathematics skills and central auditory 

processing. 

43. District shall convene an IEP team within 30 days of the date of this Decision 

to develop appropriate goals in the areas of receptive and expressive language and 

reading. 

ORDER 

1. Student shall receive 200 hours of an intensive, consistent Lindamood Bell 

program focusing on concept imagery for oral and written language 

comprehension and phonemic awareness/symbol imagery for phonological and 

orthographic processing. These services shall begin within 20 days of the date of 
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this Order, or at the sole discretion of Student’s parents, may begin upon 

implementation of the IEP required by item 4 of this Order. 

2. Student shall receive 90 minutes per week of direct speech and language 

services during the 2006-2007 school year. These services shall begin within 20 

days of the date of this Order, or at the sole discretion of Student’s parents, may 

begin upon implementation of the IEP required by item 4 of this Order. 

3. Student shall receive, as compensatory education, direct speech and language 

services equal to the number of hours that he would have received if District 

provided him 90 minutes of direct speech and language services per week since 

the beginning of the 2006-2007 school year, reduced by the number of hours of 

direct speech and language services that Student actually received. 

4. Within 60 days of the date of this Decision, District shall complete an 

assessment of Student in the areas of mathematics skills and central auditory 

processing. District shall convene an IEP team to consider these assessments 

and to develop an IEP that meets all legal requirements. 

5. District shall convene an IEP team within 30 days of the date of this Decision to 

develop appropriate goals in the areas of receptive and expressive language 

and reading. The District shall comply with all legal requirements governing the 

IEP team meeting and the IEP. 

6. All of Student’s other claims and requests for relief are denied. 

PREVAILING PARTY 

Education Code section 56507, subdivision (d), requires a decision to indicate the 

extent to which each party prevailed on each issue heard and decided. Student and 

District each partially prevailed on Issues 1 and 3. Student prevailed on Issue 2. 
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RIGHT TO APPEAL THIS DECISION 

The parties to this case have the right to appeal this Decision to a court of 

competent jurisdiction. If an appeal is made, it must be made within 90 days of receipt of 

this decision. (Ed. Code, § 56505, subd. (k).) 

 

Dated: January 26, 2007 

 

 

JUDITH A. KOPEC 

Administrative Law Judge 

Office of Administrative Hearings  

Special Education Division 
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