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DECISION 

Debra Huston, Administrative Law Judge (ALJ), Office of Administrative Hearings 

(OAH), Special Education Division, State of California, heard this matter on June 19 through 

22 and June 27 through 28, 2007, in Pleasanton, California. 

Paul Foreman, advocate,1 and Monica Wegner, Attorney at Law, both of Community 

Alliance for Special Education (CASE) represented Student. Mr. Foreman attended the 

entire hearing. Ms. Wegner attended the hearing, but left during the last afternoon of 

1 At the commencement of the due process hearing, Mr. Foreman informed the ALJ 

that he was licensed to practice law in Pennsylvania, and was appearing at the due process 

hearing in this matter as an advocate. 
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hearing due to illness. Student’s mother (Mother) also attended the hearing, with the 

exception of two hours on the last afternoon of hearing. Student’s father did not attend 

the hearing. 

Karen Samman, Attorney at Law with Lozano Smith, represented Pleasanton Unified 

School District (District). Kent Rezowalli, Senior Director of Special Education for District, 

also attended the hearing. Claudia Weaver, Attorney at Law with Lozano Smith, observed 

most of the hearing. 

Mark Goodman, Deputy County Counsel for the County of Alameda, represented 

Alameda County Behavioral Health Care Services (Mental Health). Elizabeth Uno, Ph.D. and 

AB 36322 Coordinator for Mental Health, also attended the hearing on behalf of Mental 

Health. On the morning of June 20, 2007, the second day of hearing, Student reached a 

settlement with Mental Health and, on Student’s motion, Mental Health was dismissed as a 

party. Mr. Goodman and Dr. Uno did not attend the hearing after Mental Health was 

dismissed as a party. 

2 Assembly Bill No. 3632 (hereafter AB 3632) enacted Chapter 1747 of the Statutes 

of 1984, operative July 1, 1986, established interagency responsibilities for providing and 

funding mental health services to students with disabilities. This enactment is codified as 

Chapter 26.5 of Division 7 of Title 1 of the Government Code. 

The Alameda County Office of Education (ACOE) made no appearance. Mr. Foreman 

represented that Student had reached a final settlement agreement with ACOE in 

settlement of all claims against ACOE. 

Student filed the request for due process hearing (complaint)3 on March 8, 2007. 

3 A request for a due process hearing under Education Code section 56502 is the 

due process complaint notice required under Title 20 United States Code Section 

1415(b)(7)(A). 
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On March 28, 2007, OAH determined that the complaint was not legally sufficient and 

granted leave to amend. Student timely filed an amended complaint on April 11, 2007. 

OAH granted the parties’ request to continue the hearing on May 22, 2007. The record 

remained open for the submission of written closing arguments, which were received, and 

the record was closed and the matter submitted on July 20, 2007. The parties stipulated 

that OAH’s decision would be due 30 days following the date of submission of the case. 

ISSUES4

4 The issues to be determined at hearing were specified in Student’s amended 

Complaint, and also clarified at the prehearing conference in this matter on June 8, 2007. 

 

1. Did District fail to assess Student in the area of social/emotional needs from 

March 8, 2005, through January 5, 2006, by (a) failing to conduct a 

social/emotional assessment; (b) failing to make a timely referral to Mental 

Health for mental health services pursuant to AB 3632; and (c) failing to include 

the required information in the referral that was made on May 6, 2005? 

2. Did District deny Student a free appropriate public education (FAPE) following 

Mother’s January 6, 2006, assessment request by: (a) failing to respond to the 

assessment request within statutory timelines; (b) failing to make a timely AB 

3632 referral to Mental Health after receiving the assessment request; (c) failing 

to complete the requested assessment within statutory timelines; (d) and failing 

to convene an IEP meeting within statutory timelines? 

3. Did District fail to offer Student a FAPE from March 8, 2005, through January 16, 

2007, by failing to determine that Student was eligible for special education and 

related services under the category of emotional disturbance (ED)? 

4. Did District deny Student a FAPE from August 23, 2000, through January 16, 

2007, by (a) failing to offer and provide Student with psychological counseling 
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as a related service to meet his unique social/emotional needs; and (b) 

withholding from Mother information regarding the availability of psychological 

counseling as a related service for Student, thereby prohibiting Mother from 

adequately participating in Student’s educational decision-making process? 

5. Did District deny Student FAPE by failing to provide Student with any special 

education services from January 27, 2005, through March 10, 2005, during which 

time Student was enrolled in independent study?5

5 On the first day of the due process hearing in this case, District moved to dismiss 

this issue. District argued that OAH had previously dismissed the issue, but OAH’s ensuing 

prehearing conference order mistakenly included this claim as an issue. District’s motion 

was taken under submission, to be decided in this Decision. 

 

PROPOSED REMEDIES6

6 During the June 8, 2007, prehearing conference in this case, OAH struck Student’s 

request for $7,500 in attorneys fees charged in connection with Student’s juvenile court 

action for the reason that OAH did not have jurisdiction to order payment of those fees at 

a special education due process hearing. 

 

Student seeks reimbursement for Student’s placement at Tranquility Bay, a 

residential treatment facility in Jamaica, and at Willow Creek, a residential treatment facility 

in Utah. Student also seeks reimbursement for Student’s interim placement at Teen Safe, a 

facility in Utah. Student also seeks reimbursement for travel and related costs associated 

with these placements, and with Student’s placement at Provo Canyon, which is also a 

residential treatment facility in Utah. 
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PROCEDURAL HISTORY 

On June 5, 2007, District filed a Motion to Dismiss Issues Due to Statute of 

Limitations, requesting dismissal of all issues raised by Student that involve claims prior to 

March 8, 2005. District contended that these claims fell outside the two-year statute of 

limitations specified in Education Code section 56505, subdivision (l). On June 8, 2007, 

Student filed a response to that motion, contending that an exception to the statute of 

limitations is applicable because District withheld information from Mother. On June 11, 

2007, OAH issued an order granting District’s Motion to Dismiss as to Student’s claims that 

District failed to properly determine that Student was eligible for special education 

services under the criteria of ED prior to March 8, 2005. OAH ordered that the question of 

whether District withheld information from Mother regarding the availability of related 

services would be determined at the due process hearing or other evidentiary hearing. 

On June 15, 2007, at 4:22 p.m., District filed by facsimile a Motion to Bifurcate the 

matter in order for the ALJ to adjudicate District’s June 5, 2007, Motion to Dismiss all 

claims arising prior to March 8, 2005. On June 19, 2007, the first day of the due process 

hearing, that motion was denied, and the ALJ ordered that the statute of limitations issue 

that was the subject of the Motion to Dismiss would be decided in this Decision. 

On June 20, 2007, the second day of hearing in this case, Student and Mental 

Health reached a settlement and Student moved to dismiss Mental Health as a party with 

prejudice. That motion was granted. 

STATUTE OF LIMITATIONS 

In California and under federal law, a request for due process hearing is required to 

be filed within two years from the date the party filing the request knew or had reason to 

know of the facts underlying the basis for the request. (20 U.S.C. § 1415(f)(3)(D); 34 C.F.R. 

300.511(f); Ed. Code, § 56505, subd. (l).) This statute does not apply to a parent who was 
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prevented from requesting the due process hearing due to the local educational agency 

withholding information that was required “under this part” to be provided to the parent. 

(Ed., Code, § 56505, subds. (l)(l) and (2).) The administrative law judge is required to make 

determinations, on a case-by-case basis, of factors affecting whether the parent “‘knew or 

should have known’” about the action that is the basis of the complaint. (71 Fed. Reg. 

46706 (Aug. 14, 2006).) 

Student filed his complaint in this matter on March 8, 2007. Student’s complaint 

includes claims dating back to August 2000. As discussed above, District raised an 

affirmative defense that the claims prior to March 8, 2005, are barred by the statute of 

limitations. Student contends that the exception to the statute of limitations is applicable 

to the claims arising prior to March 8, 2005, because District was required to provide to 

Mother information regarding the availability of psychological counseling as a related 

service that could be included in Student’s IEP, and District withheld this information. 

Student claims that instead of informing Mother regarding the availability of psychological 

counseling, District provided school counseling to Student “outside his IEP.” In support of 

Student’s claim that District withheld information, Mother testified credibly that prior to 

March 2005 she was never advised by anyone from the District that Student may be 

entitled to psychological counseling services through his IEP. 

It is undisputed that in March 2005, prior to Student’s March 10, 2005, IEP meeting, 

school psychologist Rhea Brandon advised Mother about the availability of mental health 

services, and that Student’s IEP team members discussed Student’s mental health at that 

meeting and agreed to refer Student to Mental Health. Thus, Mother was advised 

regarding the availability of mental health services as part of Student’s IEP prior to 

Student’s March 10, 2005, IEP team meeting and also during the March 10, 2005, IEP team 

meeting. 

In addition, it is undisputed that Student had been identified as a student with a 

6 

 

Accessibility modified document



disability in August 2000, Student had an IEP since that time, and District provided Mother 

with a copy of procedural safeguards at IEP meetings. Therefore, Mother knew or had 

reason to know of the facts underlying the basis for her request on the date that Ms. 

Brandon advised Mother regarding the availability those services, which was approximately 

March 9, 2005, and Mother did not file the due process request until March 8, 2007. 

Moreover, Mother began working with CASE on Student’s behalf in October 2005, and 

requested a copy of Student’s records from District that same month. Mother could have 

filed a due process request at that time, and would have preserved claims dating back to 

October 2002. 

The law requires a district to consider only those programs and services that are 

appropriate in meeting the unique needs of the student, and to make a formal written 

offer in the IEP that clearly identifies the proposed program. It is clear that Student’s claim 

is that District failed to offer mental health services prior to March 2005. Student may not 

bring himself within the exception to the statute of limitations and revive these stale claims 

by claiming District failed to provide notice regarding the availability of mental health 

services. Mother had adequate notice given the facts that she received notice of 

procedural safeguards over the years and she had counsel beginning in October 2005. 

Based on the foregoing, Student’s claims predating March 9, 2005, are barred by 

the statute of limitations. 

FACTUAL FINDINGS 

BACKGROUND AND JURISDICTIONAL FACTS 

1. Student is an 18-year-old7 male who resides with Mother and sister within

7 During the hearing, Student, who had turned 18, provided an assignment of rights 

to Mother. District had no objection to that assignment of rights. 
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the jurisdictional boundaries of District. Student began attending school within District in 

kindergarten. Student was initially assessed for special education purposes by District in 

May 2000 while in fifth grade. Student qualified for special education and related services 

under the eligibility category of specific learning disability (SLD) based on a severe 

discrepancy between his verbal and nonverbal skills. 

2. Student attended Harvest Park Middle School (Harvest Park) in the sixth

grade (2000-2001 school year), seventh grade (2001-2002 school year), and eighth grade 

(2002-2003 school year). During his three years at Harvest Park, Student was provided a 

combination of general education classes and resource specialist program services. 

Student also received school guidance counseling from school counselor Beth 

Christiansen. The counseling provided by Ms. Christiansen was not therapeutic 

psychological counseling and was not included in Student’s IEP. Student was a good 

student in middle school and achieved average grades. 

3. Student attended Amador Valley High School (Amador) in the ninth grade

(2003-2004 school year) and tenth grade (2004-2005 school year). School counselor Rhea 

Brandon provided school counseling services to Student beginning in March or April of 

Student’s ninth grade year and in Student’s tenth grade year. This counseling was not 

therapeutic psychological counseling and was not included in Student’s IEP. 

ASSESSMENT IN THE AREA OF SOCIAL/EMOTIONAL NEEDS FROM MARCH 8, 2005,
THROUGH JANUARY 17, 2007 

4. Student contends that District failed to assess him in the area of

social/emotional needs from March 8, 2005, through January 17, 2007. Because Student’s 

placement changed several times during this period of time, it is necessary analyze each 

time period separately in order to determine whether District was Student’s responsible 

local educational agency or whether District had an obligation to assess Student during 

each of those time periods. 
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March 8, 2005, through May 15, 2005 

5. From March 8, 2005, through May 15, 2005, Student lived within the

jurisdictional boundaries of District and attended Amador. District was the responsible 

local educational agency during this time period. 

6. In general, a district is required to assess a student in all areas related to a

suspected disability. After the initial assessment, a special education student must be 

reassessed every three years, or more frequently if conditions warrant. Whether District 

should have conducted an assessment turns on what District knew or reasonably should 

have known at the time. 

7. If a district suspects that a student needs mental health services, the district

may refer the student to a community mental health service in accordance with 

Government Code Section 7576. Education Code section 56331 requires a district to follow 

the procedures set forth in Education Code section 56320 and conduct an assessment 

prior to referring a pupil to a county mental health agency for services. As part of this 

assessment, a district is required to assess in all areas of suspected disability. 

8. Ms. Brandon, Mr. Greg Giglio (Amador vice principal), and Mr. Paul Bretz

(Student’s resource teacher and case manager) were all members of Student’s IEP team 

during all IEP meetings during the 2004-2005 school year, and they were all aware that 

Student began having serious difficulties in the fall tenth grade. For example, when 

Student returned to school in the fall of 2004, he seemed to be a different child. His overall 

appearance had changed, he was thinner and not well groomed, and he hung out with a 

“deviant peer group.” He used drugs and alcohol, and he was becoming defiant. For the 

first quarter of tenth grade, Student’s grades were two Fs, one D, and two Cs, and he 

received a number of disciplinary referrals. Mother requested an IEP team meeting in 

January 2005 to place Student on independent study in an attempt to salvage Student’s 

academic year. This placement was made during a January 27, 2005, IEP team meeting. 
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9. District witnesses believed that Student’s behavior from the beginning of 

tenth grade until March 2005 was due to social maladjustment. Ms. Brandon believed that 

Student’s behavior was goal-oriented and fit socially maladjusted behavior patterns. Ms. 

Brandon did not believe that Student’s behavior in the fall of 2004 had an emotional 

underpinning. 

10. Student was placed on District’s independent study program on January 27, 

2005. Ms. Brandon, Mr. Giglio, and Mr. Bretz were all aware at the time that Student began 

displaying bizarre behavior and was unsuccessful while in independent study. The District 

contact log indicates that Mother reported that independent study was not working, that 

Student was not doing assignments, that Mother was working with Kaiser, and that Mother 

wanted Student to return to school. Ms. Brandon, Mr. Bretz, and Mr. Giglio all received 

calls from Mother about Student’s behavior while on independent study. Mother told Ms. 

Brandon and Mr. Giglio that she was afraid of Student at home. Mother told Mr. Giglio that 

Student acted bizarrely at home. Mother’s descriptions of Student’s behavior prompted 

Ms. Brandon and Mr. Giglio to advise her to call “911” or police and have him 

psychiatrically committed. Mother was struggling to manage him. 

11. Ms. Brandon had a conversation with Mother just prior to the March 10, 

2005, IEP meeting, and told her about the availability of mental health services for Student. 

Mother wanted those services. Ms. Brandon had not seen Student since the January 27, 

2005, IEP meeting. However, Mother informed District that she was concerned about 

Student’s mental stability, that Student was becoming intimidating, and that his behavior 

was darker and meaner. Although Ms. Brandon had not seen that behavior, she felt that it 

was necessary to support Mother’s request for mental health services. Ms. Brandon began 

preparing the referral on March 9, 2005. Ms. Brandon requested a letter from Mother and 

from Student’s therapist at Kaiser, Herb Klar, to support the referral to Mental Health. Ms. 

Brandon and Mr. Giglio prepared a behavior plan, dated March 9, 2005, to deal with 
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Student’s behavior. 

12. An IEP team meeting convened on March 10, 2005, upon Student’s return to

Amador from independent study. Ms. Brandon noticed a change in Student’s mental 

health after his return to Amador. Student was different and there was a marked change in 

his in personality. He no longer challenged teachers and engaged in intellectual 

conversation as he had previously done. He was much more vulnerable and admitted 

dissatisfaction and unhappiness, and Ms. Brandon, Mr. Giglio, and Mr. Bretz all observed at 

that meeting that he was unhappy. 

13. During this March 10, 2005, IEP meeting, Mother reported that Student’s

behavior at home had worsened, that Student was increasingly difficult to control, and that 

she was intimidated by him. The team agreed that Student would be referred to Mental 

Health. Ms. Brandon was talking with Student quite regularly around the time of the 

Mental Health referral. Ms. Brandon and Mr. Bretz both thought Student needed help 

when they met in March 2005. Student was due for an annual IEP review, and District 

convened a meeting on April 5, 2005. Student cut school that day and, due to Student’s 

absence, the meeting was continued to May 5, 2005. Prior to this meeting, Ms. Brandon 

received a letter from Student’s therapist at Kaiser, Herb Klar, and his psychiatrist at Kaiser, 

Dr. Rathna Rao, M.D. That letter stated that Student was currently diagnosed with 

“Depression, Not Otherwise Specified, Oppositional-Defiant Disorder and Parent-Child 

Problems.” That letter stated that given Student’s psychiatric and family problems and 

their deleterious affects on his school performance, “we feel that [Student] should be 

provided special services commensurate with the degree of his impairment.” 

14. During the May 5, 2005, IEP meeting, it was clear to District staff present that

Student was having serious emotional problems. Student had moved to his father’s home 

sometime after the March 10, 2005, IEP meeting. Student seemed depressed, deflated, 

unhappy, confused, distant, cold, and angry, and he seemed to have lost touch with reality 
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at times. Student was mostly quiet and withdrawn at that meeting. He was still getting 

poor grades and cutting school. He was not confident in himself or his character, and he 

was negative about the future. He was not interested in conversation. He was still using 

drugs and alcohol. Mr. Bretz observed that Student was a “completely different child.” 

Student did not want to talk a lot. Student had “given up.” District personnel present at the 

meeting talked about how they sensed a sort of darkness over Student. During the May 5, 

2005, IEP meeting, Mr. Bretz made a comment that Student “might not live to a long age”. 

Mr. Bretz expressed concern to the IEP team at that meeting regarding Student hurting or 

killing himself. Mr. Bretz’s concern in May was that drug abuse would cause him to do 

something that would lead to harm. However, Mr. Bretz had no “hard evidence” of drug 

use by Student, but he suspected it. 

15. The IEP signed May 5, 2005, contained no offer for mental health related

services. A handwritten note at the bottom of the IEP states that “The IEP team will meet @ 

a later time when a decision about the 3632 referral is submitted & [Student] is in 

attendance.” The plan developed at the May 5, 2005, IEP team meeting was to have Mental 

Health assess Student’s needs and determine the best placement. In the IEP, it was written 

that the team would meet again after receiving Mental Health’s recommendation. 

16. District’s referral to Mental Health establishes that District knew of Student’s

mental health problems. The referral to Mental Health was sent on May 6, 2005. That 

referral, prepared by Ms. Brandon, states that “[Student] demonstrates significant 

oppositional-defiant behaviors observed by his mother (guardian) as well as school 

personnel. [Student] exhibits significant truancies/tardies at school & has ‘run away’ from 

his mother or defied her boundaries on several occasions.” The referral indicates that 

Student was living with his father at the time due to Student’s defiant behaviors toward his 

mother, and that he is currently diagnosed with “Depression—NOS” and “ODD.” The 

referral further indicates that school counseling was provided on a weekly basis from 
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March 2004 through June 2004, and in September and October 2004. From October 2004 

through the date of the referral, counseling was provided on an “as needed” basis. Goals 

of counseling were related to increasing self-esteem, addressing issues of depression, and 

increasing academic performance. “Counseling appeared to benefit [Student] in 9th grade; 

however, during this current year 10th grade (’04-’05), [Student] has been extremely defiant 

& oppositional to any interventions. He doesn’t feel that school is worth his time or effort.” 

The referral states that Student “has reported some concern as to his mental 

health/thoughts & to whether or not his through process is ‘normal.’” The referral states 

that counseling is “not effective” due to limited frequency. . ..” The referral also states that 

Student was drinking and using various illegal and prescription drugs, and that Student 

had significant absences and truancies, that his grade point average in the first term of the 

tenth grade was 1.38 with three grades of F, two grades of D, and one passing grade, and 

that he was then failing math and history. Finally, the referral indicates that Student 

believed he was smarter than his teachers, and often challenged teachers’ intelligence or 

their positions. Ms. Brandon attached to the referral the letter from Kaiser dated April 21, 

2005, and a letter from Mother dated April 2, 2005. 

17. On May 15, 2005, Student assaulted his father and was placed in juvenile

hall. However, District was unaware at that time of Student’s assault on his father and of 

his incarceration, and District proceeded with its mental health referral. In addition, on May 

24, 2005. Ms. Brandon wrote a letter in support Student, to be presented to the juvenile 

court on Student’s behalf. This letter is persuasive evidence of what Ms. Brandon knew 

regarding Student’s mental health from March 15, 2005, through May 15, 2005. Ms. 

Brandon stated in her letter that she met with Student at the beginning of his tenth grade 

year, and that Student’s overall attitude and personality had become much more defiant, 

oppositional, and argumentative. He began to demonstrate significant absences and 

tardies. “The counseling goals changed from dealing with issues of anger to dealing with 
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[Student’s] attitude towards school and his future.” According to Ms. Brandon, when 

Student returned to Amador in March, “the IEP team made a referral to County Mental 

Health in order to determine appropriate mental health support to [Student] since it was 

apparent the services offered at Amador were not sufficient.” After Student had returned 

to Amador from independent study, according to Ms. Brandon, his sessions with her were 

sporadic, and occurred usually only when he sought her out. “Throughout this period of 

time, [Student] appeared very ‘manic’ and not at all like himself. This behavior change 

remained until two or three weeks after he moved in with his father. At this time, [Ms. 

Brandon] again noticed a change in [Student’s] personality.” Student, who began seeing 

Ms. Brandon regularly after he moved in with his father, “appeared very ‘down’ or 

depressed, withdrawn, and appeared as if life was ‘hopeless’.” According to Ms. Brandon, 

“[Student] began to mention that he was having a hard time controlling his thoughts and 

that he was having significant bouts of anger.” At Student’s IEP meeting on April 5, 2005, 

according to Ms. Brandon, the team “discussed my concerns as to [Student’s] current 

mental health needs. It was discussed the possibility of [Student] visiting a psychiatrist for 

medication assessment.” In conclusion, Ms. Brandon said that she had had a consistent 

counseling relationship with Student for a year and a half, and that throughout that period 

of time, she has “slowly seen [Student’s] mental health deteriorate.” 

18. Mental Health did not accept the referral, and On May 27, 2005, informed 

District that it required more information. On June 5, 2004, Ms. Brandon sent a letter to 

Mental Health in support of the referral, and this letter is also persuasive evidence of the 

facts that were within Ms. Brandon’s knowledge during the time period including March 10 

through May 15, 2005. Ms. Brandon stated that despite the school counseling support, 

“[Student’s] academic performance and emotional statues [sic] deteriorated throughout 

the year. [Student’s] emotional and academic needs appear to require a higher frequency 

of counseling services as well as a deeper level of intensity, such as a therapeutic 
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educational environment.” 

19. Based on the foregoing evidence of what District knew regarding Student’s 

condition between March 10, 2005, and May 15, 2005, social/emotional needs were an 

area of suspected disability for Student, conditions warranted assessment, and District was 

required to assess Student. District failed to assess Student in the area of social/emotional 

needs during this time period, and Mental Health did not receive District’s referral for 

Student until May 11, 2005. Student was suspended from school on May 12, 2005, and was 

incarcerated Student was incarcerated on May 15, 2005. 

20. District’s failure to assess constitutes a procedural violation under the IDEA. 

For time periods prior to July 1, 2005, a procedural violation constituted a denial of FAPE 

only if the violation resulted in a loss of educational opportunity for the child or 

significantly impeded the parent’s right to participate in the IEP process. Effective July 1, 

2005, reflecting the 2004 amendments to the IDEA, a procedural violation constitutes a 

denial of FAPE only if the violation: (1) impeded the child’s right to a FAPE; (2) significantly 

impeded the parents’ opportunity to participate in the decision-making process regarding 

providing a FAPE; or (3) caused a deprivation of educational benefits. 

21. District’s failure to assess denied FAPE under both standards. The denial 

resulted in a loss of educational opportunity for Student and impeded Student’s right to 

FAPE because from March 10, 2005, through May 15, 2005, because Student failing in 

school, was mostly absent from school, and was obviously depressed and having difficulty 

controlling his thoughts. These problems were related to his disability. Because no 

assessment was conducted, his needs were not determined and he was receiving no 

mental health services to address his unique social/emotional needs. Student received no 

educational benefit during this time period and his right to FAPE was impeded as a result 

of District’s failure to assess. 
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May 15, 2005, through July 22, 2005 

22. The responsibility for providing the FAPE to children placed in a juvenile hall 

lies with the local county board of education—ACOE in this case. 

23. As discussed previously, on May 15, 2005, Student hit his father in the head 

with a hammer several times and was incarcerated in juvenile hall on that day. Therefore, 

on May 15, 2005, when Student was incarcerated in juvenile hall, the county office of 

education became responsible for providing his education. Student was adjudged a ward 

of the court pursuant to Welfare and Institutions Code section 602 during his July 15, 

2005, disposition hearing. The court ordered that he be removed from Mother’s custody 

and committed to the care, custody, and control of the probation department for 

placement. 

24. District had no obligation to assess from May 15, 2005, through July 22, 

2005, because the ACOE was the responsible local educational agency. 

July 22, 2005, through November 24, 2005 

25. District had no obligation to assess Student during this time period because 

he was unilaterally placed by Mother. Mother testified credibly that she retained counsel 

and learned that if she found a placement for Student, the court might not place Student 

in a foster home, a group home, juvenile hall, or the California Youth Authority. Mother did 

not want Student committed to any of those alternatives contemplated by the juvenile 

court. Student entered a plea bargain during his Student’s July 15, 2005, disposition 

hearing in juvenile court. Pursuant to that plea bargain, Mother was given the discretion to 

place Student at Tranquility Bay in Jamaica on July 22, 2005, and Student remained at 

Tranquility Bay until November 24, 2005. 

26. Thomas Graves, supervisor of the placement unit within the Alameda County 

Probation Department and supervisor of the probation officer who handled Student’s case, 

testified credibly that the juvenile court was ultimately in charge of Student’s placement 
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because Student had been adjudged a ward, his custody had been removed from Mother, 

and he was under the care, custody, and control of the probation department for 

placement. However, as a result of the plea bargain, the court authorized Mother to place 

Student in a program for treatment, at her own discretion; hence, the placement was made 

by the parent, who retained Student’s educational and health rights. The placement was 

suggested to the juvenile court by the parent, and the court approved it, and neither the 

court nor the probation department contracted with Tranquility Bay for Student’s 

placement. Mother placed Student at Tranquility Bay in order to avoid having the court 

place him in one of the other alternatives. 

27. Mother testified credibly that she did not inform District regarding Student’s

placement at Tranquility Bay until she requested assessment from District in January 2006. 

District was not present at the July 15, 2005, disposition hearing, and had no notice of the 

hearing. Student remained a ward of the court the entire time he was placed at Tranquility 

Bay. 

28. The placement at Tranquility Bay was a unilateral placement by Mother, and

District had no knowledge of the placement. District had no obligation to assess Student 

when he was placed in Tranquility Bay unless Mother requested assessment, which she did 

not. 

November 24, 2005, through January 10, 2006 

29. During this time period, Student remained in a unilateral placement, and

Mother had not requested assessment. Therefore, District had no obligation to assess 

Student during this time period, as follows. In November 2005, Mother removed Student 

from Tranquility Bay because that placement was not appropriate for him, and she placed 

Student in Willow Creek School in Utah. Student remained in that placement until January 

2007. Mother notified District by letter of January 5, 2006, of her request that District 

assess Student. District received that letter on January 10, 2006. Mother did not notify 

17 

 

Accessibility modified document



District of Student’s placement at Willow Creek and District had no knowledge of that 

placement until January 10, 2006, when District received Mother’s request for assessment. 

30. Thus, District had no obligation to assess Student from the time that he was

placed in Willow Creek in Utah in November 2005 until District received Mother’s request 

for assessment on January 10, 2006. 

January 10, 2006, through January 17, 2007 

31. On January 5, 2006, Mother requested by letter that District assess Student,

and District received that letter on January 10, 2006. That letter triggered an assessment 

obligation on District’s part. District commenced the assessment process in January 2006, 

and Dr. Ed Arndt, Ph.D., who is employed by District, assessed Student on behalf of District 

on October 24, 2006. Although Student has raised a claim with regard to the timeliness of 

District’s assessment of Student, District completed an assessment of Student, including 

assessment in the area of social/emotional needs. Therefore, while the assessment 

conducted by District may not have been timely, District did not fail to assess Student 

during this time period. Student’s claim regarding the timeliness of assessment is 

addressed in Issue 2. 

TIMELY REFERRAL FOR AB 3632 SERVICES 

32. A district may refer a student to a community mental health services and is

required to “immediately” refer a student to the county mental health department for 

evaluation if it suspects that the student is in need of mental health services. Applicable 

California regulations require a district to make the referral within five days of receiving 

consent from the parent. 

33. As discussed in Factual Findings 11 through 13, Ms. Brandon began

preparing Student’s referral to Mental Health on March 9, 2005, in preparation for 

Student’s March 10, 2005, IEP meeting. During the March 10, 2005, IEP meeting, the IEP 
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team decided that Student would be referred to Mental Health. Mother signed the 

consent on that day. Ms. Brandon sent the referral package to District on May 6, 2005, and 

thereafter District sent the referral package to Mental Health. Mental Health received the 

referral package on May 11, 2005. This referral was not made within five days of the date 

Mother consented to the referral and, therefore, the referral was not timely. 

34. Ms. Brandon testified the referral was not timely because she believed that 

referral would be rejected without more information regarding Student’s emotional 

problems because Mental Health does not accept referrals for, and does not treat, social 

maladjustment. Student’s last social/emotional assessment was five years old at that time, 

and Ms. Brandon wanted to gather more information about his current emotional 

condition. Therefore, Ms. Brandon asked Mother to write a letter regarding Student, and to 

obtain from Kaiser a letter regarding Student. The letter from Kaiser was not written until 

April 21, 2005. 

35. This reasoning supporting the delay is not persuasive. Ms. Brandon could 

have assessed Student on March 9, 2005, which was the day she began preparing the 

referral package. As discussed above, Education Code section 56331 requires a district to 

assess a student prior to making a referral to Mental Health. Student’s last 

social/emotional assessment was five years old, and had been conducted when he was in 

the fifth grade. Had Ms. Brandon conducted an assessment anytime between March 10, 

2005, when Mother signed the consent for the referral to Mental Health, and March 15, 

2005, when the referral should have been filed with Mental Health, the referral would have 

been timely. However, District conducted no social/emotional assessment of Student 

during this time and, instead, waited for letters from Mother and Student’s counselor while 

the timeline passed. 

36. District’s failure to make a timely referral to Mental Health was a procedural 

violation. The referral should have been made by March 15, 2005, but it was not sent to 
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Mental Health under after May 6, 2005, and not received by Mental Health until May 11, 

2005. This referral was almost two months beyond the statutory timeline. During this time 

period, Student was failing, was not attending school, was depressed, and was displaying 

obvious signs of mental illness, and these problems were related to his disability. Hence, 

District’s delay impeded Student’s right to a FAPE and resulted in a loss of educational 

opportunity. 

REQUIRED INFORMATION IN THE AB 3632 REFERRAL RECEIVED BY MENTAL HEALTH ON MAY 
11,... 005

37. As discussed previously, Student’s referral package was received by Mental

Health on May 11, 2005. On May 27, 2005, Mental Health informed District by letter that 

Mental Health required more information for the referral. Specifically, Mental Health 

required “Documented DIS: psychological counseling and guidance summary of service(s) 

or explanation of why they are inappropriate.” 

38. If the referral to Mental Health is made pursuant to subdivision (b) of

Government Code Section 7576, based on results of assessments completed pursuant to 

Education Code section 56320, District is required to include in the referral package to 

Mental Health a description of the counseling, psychological, and guidance services, and 

other interventions, that have been provided to the student, as provided in the IEP of the 

student, including the initiation, duration, and frequency of these services, or an 

explanation of the reasons a service was considered for the student and determined to be 

inadequate or inappropriate to meet his or her educational needs. 

39. If the referral to Mental Health is made pursuant to subdivision (d) of

Government Code section 7576, based on “preliminary results of assessments performed” 

pursuant to Section 56320, the district is required to include in the referral package 

documentation that appropriate related educational and designated instruction and 

services have been provided. Also required is an explanation as to the reasons that 
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counseling and guidance services, psychological services, parent counseling and training, 

social work services, and behavioral or other interventions as provided in the IEP of the 

student are clearly inadequate or inappropriate in meeting his or her educational needs. 

40. District’s referral to Mental Health did not include adequate information 

pursuant to Government Code section 7576, subdivision (b) or (d). Student had not been 

provided psychological services and, therefore, the referral form did not contain that 

information. In addition, the referral form did not contain a statement that psychological 

counseling services were considered for Student and determined to be inadequate or 

appropriate to meet his educational needs, or a statement that psychological services “are 

clearly inadequate or inappropriate in meeting [Student’s] educational needs.” Also, the 

referral included no assessment, despite the requirements Government Code section 7576. 

41. Because the statutorily required information was not included, Mental Health 

did not accept the referral. Instead, Mental Health requested more information. Ms. 

Brandon responded to the request for more information by stating that District does not 

provide psychological counseling services as a related service. Mental Health then 

accepted the referral. 

42. Based on the foregoing, District failed to include required information in the 

referral to Mental Health. District’s failure to include this information was a procedural 

violation. However, Student was suspended from school on May 12, 2005, for smoking, 

and was incarcerated in juvenile hall on May 15, 2005, for hitting his father with a hammer. 

Mother did not sign and return the assessment plans that Mental Health sent to her on 

June 23, 2005, or on July 26, 2005. Accordingly, Student would not have been available to 

receive mental health services from District as of May 15, 2005. Therefore, this procedural 

violation did not result in a loss of educational opportunity, did not impede Student’s right 

to a FAPE, and did not significantly impede Mother’s opportunity to participate in the IEP 

process. 
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JANUARY 6, 2006, ASSESSMENT REQUEST 

43. Student claims that District failed to conduct a social/emotional assessment 

of Student within statutory timelines following Mother’s January 6, 2006, request for a 

simultaneous assessment by District and Mental Health. Student argues that District failed 

to respond to the assessment request within statutory timelines, failed to make a timely AB 

3632 referral, failed to complete the assessment within statutory timelines, and failed to 

convene an IEP team meeting within statutory timelines. 

44. According to state law, all written requests for assessment from parents shall 

initiate the assessment process. If an assessment for the development or revision of the IEP 

is to be conducted, the parent shall be given an assessment plan within 15 days of the 

referral for assessment and the district must complete the assessment and hold an IEP 

team meeting to consider the results of the assessment within 60 days of the day the 

parents consent to the assessment plan. 

Timely social/emotional assessment 

45. The evidence is undisputed that Mother’s assessment request was dated 

January 5, 2006, and District received the assessment request on January 10, 2006. Mr. 

Rezowalli called Mother on January 24, 2006, to schedule a meeting to discuss the 

assessment request. Mr. Rezowalli, Ms. Brandon, and Mother met on January 31, 2006, and 

the assessment plan was presented to Mother on that day. 

46. The assessment plan was given to Mother over a week late, which was not 

within statutory timelines and amounts to a procedural violation of the IDEA. However, this 

minimal delay did not impede Student’s right to a FAPE, did not significantly impede 

Mother’s opportunity to participate in the decision-making process regarding the 

provision of a FAPE, and did not deprive Student of educational benefits. 
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Timely AB 3632 referral 

47. Mother sent her assessment request to District on January 5, 2006, and 

District received the request on January 10, 2006. The request was for a concurrent 

psycho- educational assessment and AB 3632 evaluation to establish Student’s eligibility 

under ED. Mother signed the form granting her consent to the assessment by Mental 

Health during the January 31, 2006, meeting with Mr. Rezowalli and Ms. Brandon. 

However, Mr. Rezowalli did not contact Mental Health until August 2006. When Mental 

Health received the referral, it reissued the assessment plan from June 2005 and sent it to 

Mr. Rezowalli on August 31, 2006. On September 1, 2006, Mr. Rezowalli wrote to Mother 

and included the Mental Health assessment plan in the letter. Mother signed that 

assessment plan on September 7, 2007, and it was received by Mental Health on 

September 11, 2007. 

48. Between January 10, 2006, and August 2006, District not only suspected that 

Student was in need of mental health services, but also had actual knowledge of that fact, 

as previously discussed in Factual Findings 5 through 19. District was aware of Student’s 

mental health problems in March, April, and May 2005, and had referred Student to 

Mental Health on May 6, 2005. Dr. Arndt, who assessed Student in October 2006 and 

reviewed his records, testified credibly that it was appropriate to refer Student to Mental 

Health in the spring of 2005. Ms. Brandon became aware of Student’s incarceration for a 

violent act in May 2005, which is established by the fact that she wrote a letter on behalf of 

Student on May 25, 2005, in an effort to ensure that he did not receive the maximum 

punishment. Mother’s letter of January 5, 2006, informed Mr. Rezowalli that Student’s 

mental health problems continued, and that Student was in a residential placement. 

49. District was unaware that Student was a ward of the court during this time 

period. However, as discussed in Factual Findings 25 and 26, Mother retained Student’s 

educational rights and had been granted discretion to find a placement for him. The fact 
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that Student was a ward of the court under these circumstances did not relieve District of 

its obligation to make the referral to Mental Health once Mother requested assessment. 

District was Student’s district of residence, and Mother’s letter of January 5, 2006, put 

District on notice that Mother was seeking assessment and services from District. 

50. Based on the foregoing, District’s referral of Student to Mental Health eight 

months after receiving the request was not within statutory timelines, and was not timely 

and amounted to a procedural violation. This procedural violation impeded Student’s right 

to a FAPE because Mother was required to pay for Student’s placement as a result of the 

delay. Therefore, District’s failure to make a timely referral to Mental Health amounted to a 

denial of FAPE. 

Assessment within statutory timelines 

51. Mother signed the consent for the assessment on January 31, 2006, and the 

assessment was completed by District on October 24, 2006. 

52. As discussed above, District is required to complete the assessment and hold 

an IEP meeting within 60 days of the date the parent consents to assessment, unless the 

parent signs a waiver of that 60-day timeline. A parent is required to make the student 

available for assessment. However, there is no provision in California law or in the IDEA 

that provides a district with absolute relief in all circumstances from any obligation to 

travel to Student’s location or to make arrangements to transport Student back to the 

district for assessment. 

53. District claims that it was not required to comply with the statutory timelines 

for assessment because Mother failed to make Student available for assessment in 

Pleasanton and because Mother “impliedly” waived the timeline because she informed 

District that Willow Creek was assessing Student. District’s claims on both counts are 

unpersuasive. 

54. Mother was very clear with District that Student could not be brought home 
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for assessment. Mother’s January 5, 2006, letter to District requesting assessment of 

Student states that “the staff at Willow Creek advises that [Student’s] mental health state is 

such that he cannot be brought home for assessment without placing him and his family 

in jeopardy. Therefore, I am asking you to coordinate both the District and AB 3632 

assessments so that they can be accomplished at Willow Creek.” In addition, on January 

31, 2006, Mother, Mr. Rezowalli, and Ms Brandon met regarding Mother’s request that 

Student be assessed, and the three of them discussed what had been going on with 

Student, and the fact that Mother believed that Student could not be brought home for 

assessment. District did not contact Willow Creek to attempt to verify this claim until 

September 2005. When Ms. Rezowalli finally did contact Willow Creek regarding Mother’s 

claim that Student could not be returned home for assessment, Student’s therapist, 

Jennifer Wilde, verified the claim, and District arranged to have Student transported to 

Oakland, assessed, and returned to Willow Creek the same day. 

55. In late June or July 2006, Mr. Rezowalli learned that Student returned to 

Pleasanton for a visit in June 2006. In June 2007, Mr. Rezowalli learned that Student had 

also returned home for visits in April and May of 2006. It was Mr. Rezowalli’s opinion that 

Student could come home, and he had several times, and Mr. Rezowalli had been hoping 

that Student could be brought home. However, District was aware that the previous spring 

Mother was fearful of Student, and that in May 2005 Student hit his father in the head with 

a hammer, seriously injured him. District was aware, based on the assessment reports 

prepared by Mr. Neril and Dr. Pollack, the doctors who treated Student during his 

psychiatric hospitalizations in May 2005, that Student had a psychotic break and 

decompensated while in juvenile hall. The reports indicate that he was suicidal, heard 

voices, and thought half of his face was caving in. Mother delivered these documents to 

District in February 2006, although District lost them. Mother again provided the 

assessment reports to District, and Mr. Rezowalli received these assessment reports in June 
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2006. Consistent with these reports, Mother testified credibly that she believed that 

Student was a ticking time bomb and had problems with school and authority figures, and 

that she was following Student's therapist's advice at Willow Creek by not allowing him to 

be assessed by District when he was visiting her. 

56. During the course of the January 31, 2006, meeting between Mother, Mr. 

Rezowalli, and Ms. Brandon, Mother indicated that Student’s private school would do a 

complete evaluation, and that day Mother signed a form consenting to exchange of 

information between District and Willow Creek. Ms. Rezowalli thought it might be possible 

that District could use the assessment conducted by Willow Creek and then it would be 

unnecessary for District to assess Student. The other possibility was to send Ms. Brandon 

to Willow Creek to conduct the assessment. Student’s assessment plan was developed that 

day, and Mr. Rezowalli wrote on that plan as follows: “Assessment plan may be modified 

pending review of existing, current evaluations and upcoming private school assessment.” 

57. According to Mr. Rezowalli, he did not send Ms. Brandon to Utah to assess 

Student because Mother said there would be a full evaluation and they would wait until 

they got the assessment from Willow Creek. Mr. Rezowalli thought that, by implication, 

Mother waived the 60-day time period. According to Mr. Rezowalli, they had signed the 

assessment plan knowing more information was on the way, and Mother’s signature at the 

bottom represents her agreement. 

58. This testimony is not persuasive. There was no evidence or testimony that 

Mr. Rezowalli ever asked to see the assessment plan from Willow Creek. The Willow Creek 

assessment plan was signed on January 30, 2006, the day before Mr. Rezowalli’s meeting 

with Mother, and that assessment plan does not include assessment in the area of social 

emotional. Mr. Rezowalli was aware that Mother was requesting assessment by District in 

the area of social emotional. Had he contacted Willow Creek and inquired about the 

assessment plan, or had he asked Mother for a copy of the assessment plan, he would 
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have known on January 31, 2006, that Willow Creek was never going to provide the 

assessment information District required. 

59. In addition, Ms. Brandon established in her testimony that Mr. Rezowalli 

never asked her to call Willow Creek about assessment results. 

60. Mr. Rezowalli waited for the assessment to arrive from Willow Creek, but it 

did not. Mother wrote a letter to Willow Creek on March 20, 2006, authorizing Willow 

Creek to talk to District. This letter was written to encourage the exchange of information. 

Information “trickled in” from Willow Creek. On April 27, 2006, Mr. Rezowalli received the 

first written data from Willow Creek, but what he thought would be an assessment was 

actually a Woodcock-Johnson cognitive battery and achievement battery. These batteries 

did not satisfy District’s assessment requirements because they did not assess in the area 

of social/emotional. 

61. Sometime after District received the Woodcock-Johnson scores, Ms. 

Brandon and Mother had a discussion about the assessments from Alta-Bates from May 

2005, and in May or June of 2006, Ms. Brandon gave Mr. Rezowalli information from Alta-

Bates, including the assessments prepared by Dr. Neril and Dr. Pollack. However, these 

reports were the result of a 5150 psychiatric commitment, and did not give an idea as to 

current information. These assessments were also not a baseline because it was a 

traumatic time for Student and he was in crisis mode. This data would not be valid six 

months to a year later. 

62. Mr. Rezowalli told Mr. Foreman that he needed more information. On July 

24, 2006, Mr. Foreman emailed to Mr. Rezowalli information from Willow Creek including 

progress reports and grades. This information did not satisfy District’s requirements 

because it did not include social/emotional information. In mid to late August, Mr. 

Rezowalli received a status report or “something of a psychological evaluation” from 

Willow Creek. It was a treatment plan. This treatment plan was not enough information for 
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District. It contains a history, information about strengths and weaknesses, and short-term 

objectives, but no evaluation section. Mr. Rezowalli never received a social/emotional 

evaluation from Willow Creek, Mr. Foreman, or Mother. 

63. Mr. Rezowalli wrote to Mother on September 1, 2006, and said the 

information was insufficient. Mr. Rezowalli also first contacted Mental Health in August 

2006. Mental Health faxed an assessment plan to him on August 31, 2006, and Mr. 

Rezowalli included that in his letter to Mother. The Mental Health assessment plan, dated 

August 31, 2006, was signed by Mother on September 7, 2006, and received by Mental 

Health on September 11, 2007. After September 11, 2006, Mr. Rezowalli knew the 

assessment plan had been returned. Even on that timeline, the IEP should have been held 

by November 11, 2006. 

64. It is standard procedure to ask the parent to sign an extension if District is 

going to be late for an assessment, and California law requires that a waiver be in writing. 

Mr. Rezowalli did not present a 60-day waiver for Mother to sign before the expiration of 

the 60 days. If she had signed a waiver, Mr. Rezowalli would have been entitled to that 

extra time to complete the assessment. 

65. Mr. Rezowalli spoke with Ms. Wilde, Student’s therapist, and decided to fly 

Student back to Oakland for assessment. Mr. Rezowalli spoke with Mr. Foreman, who told 

Mr. Rezowalli that Student could have no contact with Mother when he is flown home, that 

the therapist at Willow Creek had suggested that, and that it would be detrimental for all 

involved if the family had contact with Student. Mr. Foreman and Mr. Rezowalli reached an 

agreement as to how it would be done. Mr. Rezowalli worked with Willow Creek and 

Mental Health and made arrangements and covered the cost. On October 24, 2006, Willow 

Creek took Student to the airport and Mental Health met him at the airport in Oakland. Dr. 

Arndt evaluated Student for District and Mental Health conducted its own assessment. 

Student was sent back to Utah the same day. 
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66. Mother had no contact with Student during that trip because neither she nor 

Student’s therapist would agree that Mother should see him because of the “volatile 

situation.” District asked Mother if she could provide transportation, and she said that she 

could not pick up Student because she was afraid of him. 

67. Mr. Rezowalli conceded that he guesses that he could have done in the 

spring what he did in the fall of 2006, and within the 60-day time period. In hindsight, 

according to Mr. Rezowalli, it probably would have been prudent to contact Willow Creek 

well within the timelines. Eventually, Mr. Rezowalli determined that the only way to get 

Student assessed was to bring him home. 

68. Mother did not “impliedly waive” the 60-day timeline by telling Mr. Rezowalli 

and Ms. Brandon that Willow Creek was assessing Student. Mr. Rezowalli could have 

obtained a copy of that assessment plan from Mother or from Willow Creek, and would 

have seen that it did not include assessment in the area of social/emotional. In addition, 

Mother did not waive the timeline by not making Student available for assessment in 

Pleasanton, given the circumstances described above. 

69. The delay of over seven months in completing the assessment amounts to a 

procedural violation of the IDEA. This delay impeded Student’s right to a FAPE and did 

deprived Student of educational benefits because Mother was required to pay for 

Student’s educational placement during the delay. 

IEP meeting within statutory timelines 

70. Mother consented to the assessment plan on January 31, 2006, and Dr. 

Arndt completed the District’s assessment on October 24, 2006. The first part of the IEP 

meeting was held December 20, 2006, and the second part on January 16, 2007. During 

the first meeting, Student’s eligibility under ED was determined. Mother thought Willow 

Creek would be an appropriate placement, and Mental Health took over after the 

December 20, 2006, meeting to determine what might be an appropriate placement. 
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Approximately two days after the second meeting, Willow Creek told District that Student’s 

placement there was not working. Student was moved to a temporary placement at Teen 

Safe, and then to Provo Canyon School, which Mental Health thought was appropriate. On 

February 20, 2006, District offered residential placement, with services retroactive to 

January 8, 2007. Mother consented to and signed this IEP. 

71. Based on the foregoing discussion, Student’s IEP meeting was not held with 

60 days from the date Mother signed the assessment plan. 

72. The delay in convening an IEP meeting within statutory timelines amounts to 

a procedural violation of the IDEA. This delay impeded Student’s right to a FAPE because 

Mother was required to fund Student’s placement during that time. 

ELIGIBILITY AS EMOTIONALLY DISTURBED 

73. As discussed above, because Student’s placement changed several times 

during the period of time from March 8, 2005, through January 16, 2007, it is necessary to 

analyze each time period separately in order to determine whether District, in any of those 

time periods, had an obligation to make special education eligibility determinations 

regarding Student. As determined above, District was Student’s responsible local 

educational agency from March 15, 2005, through May 15, 2005.8

8 As of January 10, 2006, when District received Mother’s request for assessment, 

District was obligated to assess Student and make an offer of FAPE if Student was 

determined to be eligible for special education and related services. District did so. District 

assessed Student on October 24, 2006, and Student’s IEP team met on December 20, 2006, 

and determined that Student was eligible for special education and related services under 

the category of ED. While Student contends this determination was not made in a timely 

manner, that issue is addressed in Issue 2. 

 

74. Eligibility for special education services under the category of ED requires 
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that the child exhibit one or more of the following characteristics over a long period of 

time, and to a marked degree, and that the child’s educational performance be adversely 

affected: An inability to learn which cannot be explained by intellectual, sensory, or health 

factors; an inability to build or maintain satisfactory interpersonal relationships with peers 

and teachers; inappropriate types of behaviors or feelings under normal circumstances 

exhibited in several situations; a general pervasive mood of unhappiness or depression; 

and a tendency to develop physical symptoms or fears associated with personal or school 

problems. 

75. Social maladjustment alone is not sufficient to render a student eligible for 

special education as ED. 

76. The law does not require that a student be labeled with a particular disability 

in order to receive special education services. A student is entitled to special education 

services so long as the child has a disability listed under the IDEA. If the child’s IEP is 

tailored to the unique needs of that particular child, then the label of the disability does 

not matter. 

77. Student contends that District denied him FAPE by failing to find him eligible 

for special education and related services under the category of ED from March 8, 2005, 

through January 16, 2007, although, as discussed in Factual Finding 73, the time period at 

issue is from March 10, 2005, through May 15, 2005. Although Student had already been 

determined to be eligible under the category of SLD, Student contends that the 

importance of the ED determination is that Mental Health will not make a residential 

placement without an ED determination. Dr. Arndt confirmed this contention during his 

testimony. 

78. While it is clear that Student required mental health services during this time 

period in order to access his education, no evidence establishes that Student met the 

criteria of ED from March 10, 2005, through May 15, 2005. Dr. Arndt assessed Student on 
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October 24, 2006, which was approximately one and one-half years later. Dr. Arndt 

testified credibly that he could not make a determination that Student met the criteria 

prior to October 24, 2006, because Dr. Arndt did not see Student until that time. Dr. Arndt 

was unable to make a determination based on records alone as to whether Student met 

the criteria of ED in the past. Based on records, Dr. Arndt could say that Student had 

social/emotional issues dating back two years, and Dr. Arndt could also say that the fact 

that Student had emotional issues dating back two years supported his findings in October 

2006 that Student met the eligibility criteria under ED because the records show that 

Student had emotional issues “over a long period of time.” However, Dr. Arndt could not 

make a determination regarding whether Student met the criteria of ED at any time prior 

to the time he assessed Student. 

79. Ms. Jennifer Wilde9 testified credibly that Student met the diagnostic criteria 

of several disorders in the DSM. However, Ms. Wilde is not a licensed school psychologist 

in California, and she did not know Student from March 10, 2005, through May 15, 2005. 

She became his therapist in July 2006. Ms. Wilde could not testify credibly that Student 

met the criteria of ED, over a long period of time and to a marked degree, from March 10, 

9 Ms. Jennifer Wilde, is a clinical social worker who received her licensed in 1997, 

and is authorized by Utah law to provide individual, family and group therapy, couple’s 

therapy, and assessments, and to make and diagnoses under the DSM-IV. She is 

authorized to create treatment plans with goals and objectives and provide care pursuant 

to the treatment plan. She is also a therapist. She has created a minimum of 100 treatment 

plans. Ms. Wilde has worked in this profession for 10 years and almost always carries a 

caseload of 10 clients with active treatment plans. Ms. Wilde has been employed by Willow 

Creek for 11 months. She is the assistant clinical director and a therapist. She manages a 

caseload and supervises the other clinicians. 
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2005, through May 15, 2005, which is the relevant time period here. 

80. Therefore, Student failed to meet his burden of proving that he would have 

qualified for special education and related services under the category of emotional 

disturbance from March 8, 2005, until May 15, 2005. 

PSYCHOLOGICAL COUNSELING AS A RELATED SERVICE FROM AUGUST 23, 2000, 
THROUGH JANUARY 16, 2007 10

10 As discussed above, Student’s claims prior to March 8, 2005, are barred by the 

statute of limitations. Therefore, Student’s claim that District failed to offer psychological 

counseling as a related service covers the time period beginning March 8, 2005, and 

ending January 16, 2007. 

 

81. Student’s placement changed several times from March 8, 2005, through 

January 16, 2007. Therefore, it is necessary to analyze each time period separately in order 

to determine whether District had an obligation to offer services. As determined above, 

District was Student’s responsible local educational agency from March 15, 2005, through 

May 15, 2005.11

11 After May 15, 2005, Student was in juvenile hall and unilaterally placed by Mother. 

As of January 10, 2006, when District received Mother’s request for assessment, District 

was obligated to assess Student, and did so. Thereafter, District offered residential 

placement, including mental health treatment, to Student, and Student does not challenge 

that offer. While Student raises claims about the timeliness of this offer of residential 

placement, the offer was made. Student’s claim challenging the timeliness of the offer is 

addressed in Issue 2. 

 

82. Thus, for purposes of this claim, the only the IEP meetings during which 

District had an obligation to offer FAPE to Student was March 15, 2005, and May 15, 2005. 
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Special education is defined as specially designed instruction, at no cost to parents, to 

meet the unique needs of a child with a disability that are needed to assist the child to 

benefit from instruction. Related services include, among others, mental health counseling 

services as may be required to assist a child with a disability to benefit from special 

education. In order to provide a legally adequate FAPE, a district is required to provide 

supplementary, or related, services, including mental health services, necessary for the 

child to access his or her education and to meet his or her unique needs. A district is 

required to provide a program that is designed to meet the student’s needs and is 

reasonably calculated to provide the student with some educational benefit. The 

appropriateness of the program is measured at the time it was offered to the Student and 

not at some later date. Therefore, the adequacy of the district’s offer must be measured 

based on the information known on March 10, 2005, and on May 5, 2005, which were the 

offers made by District within the time period applicable to this issue. 

83. While a district is authorized by California state law to refer a student to the 

county mental health department for evaluation if the district suspects that the student is 

in need of mental health services, nothing in the this law relieves a district of the 

requirement under the IDEA and corresponding state law of providing a FAPE to a student 

pending this referral to the county mental health department, even if the FAPE includes 

psychological counseling services. Regardless of whether a referral is made to Mental 

Health, Education Code section 56331 requires a district to provide any specially designed 

instruction required by an IEP, including related services such as counseling psychological 

counseling services. Districts are required to provide related services by qualified 

personnel unless the IEP team designates a more appropriate agency for the provision of 

services. 

84. Because Student is a child with a disability and entitled to a FAPE, District 

was required to offer psychological counseling to Student as a related service on March 
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10, 2005, and on May 5, 2005, if Student had a unique need for psychological counseling 

to assist him to benefit from special education and related services. 

85. To determine whether District offered Student a FAPE with respect to 

psychological counseling, the ALJ must determine if Student had a unique need for this 

service at the March 10, 2005, IEP team meeting and at the May 5, 2005, IEP team meeting. 

86. According to Ms. Brandon, psychological counseling services “was not 

determined to be a need” at the March 10, 2005, IEP meeting. If it had been determined to 

be a unique need by the IEP team, it would have been put in the IEP and Student would 

have been offered mental health or psychological counseling as designated instruction 

and services (DIS). In Ms. Brandon’s opinion, Student did not have a unique need for 

psychological counseling as a DIS prior to April/May 2005. It was not a unique need at the 

May 5, 2005, IEP meeting, according to Ms. Brandon, because they were waiting for a 

recommendation from Mental Health. Mr. Bretz recalled discussing mental health services 

at the March 10, 2005. However, until the county “accepts or denies” the referral, District 

“can’t do anything with it.” 

87. In other words, District contends that because the IEP team agreed on 

March 10, 2005, to refer Student to Mental Health for mental health services, and because 

District referred Student to Mental Health on May 6, 2005, District met its obligation with 

respect to Student’s mental health needs. While Student had an “open door” to see Ms. 

Brandon for counseling, the counseling Ms. Brandon provided was not psychological 

counseling, and this fact is undisputed. District does not contend that Mr. Brandon’s 

counseling of Student fulfilled this obligation. 

88. Ms. Brandon’s testimony that Student did not have a unique need for 

psychological counseling prior to April/May 2005 is not persuasive for several reasons. 

First, it was determined at the March 10, 2005, IEP team meeting a referral to Mental 

Health would be made. The plan at the May 5, 2005, IEP team meeting was to have Mental 
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Health assess Student’s needs and determine the best placement. In the May 5, 2005, IEP, 

it was written that the team would meet again after receiving Mental Health’s 

recommendation. That meeting never occurred because Student was removed from school 

after the May 15, 2005, incident with his father. 

89. Although Ms. Brandon testified that she was honoring Mother’s request by 

making the referral, according to applicable law, a referral may not be made unless the 

student has emotional or behavioral characteristics that are observed by qualified 

educational staff in educational and other settings, as appropriate, that impede the 

student from benefiting from educational services, that are significant as indicated by their 

rate of occurrence and intensity, and that are associated with a condition that cannot be 

described solely as a social maladjustment or temporary adjustment problem, and cannot 

be resolved with short-term counseling. Thus, the fact that the IEP team made the referral 

established that Student had a unique need in the area of social/emotional needs. 

90. In addition, as discussed in Factual Findings 16 through 18, Ms. Brandon 

wrote two letters in support of that referral and also a letter in support of Student in his 

juvenile court proceeding. All of these documents establish that Student had a unique 

need for psychological counseling in order to benefit from his education at the time of the 

March 10, 2005, and May 5, 2005, IEP meetings. 

91. While District offered Student a referral to Mental Health, a referral was 

insufficient to meet a District’s obligation to offer a FAPE. The fact that a referral package is 

in the making is not a valid reason for a District to fail to provide psychological counseling 

services to a Student with a disability who is suffering from a mental illness that is so 

severe that he cannot access his education. In this case, to summarize, Student received 

many failing grades in that time period, cutting school was a significant problem, Student 

was diagnosed with depression by his psychiatrist at Kaiser who discussed Student’s 

psychiatric problems and their “deleterious affects on his school performance” and 
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recommended that Student “be provided special services commensurate with the degree 

of his impairment,” and Student was withdrawn, manic, had feelings of hopelessness, was 

“a completely different child,” and “might not live to a long age.” Ms. Brandon felt that 

Student’s needs required a higher frequency of counseling services with a “deeper level of 

intensity, such as a therapeutic educational environment.” During this time, Student was 

unable to receive educational benefit as a result of his mental disability. District should 

have offered Student mental health services to address this unique need. 

92. District failed at the March 10, 2005, and May 5, 2005, IEP team meetings to 

offer psychological counseling services as were required to meet Student’s unique needs 

and to assist Student to benefit from special education. The offers on March 10, 2005, and 

May 5, 2005, were, therefore, legally insufficient offers of FAPE. 

INFORMATION REGARDING AVAILABILITY OF PSYCHOLOGICAL COUNSELING AS A 
RELATED SERVICE FOR STUDENT FROM AUGUST 23, 2000, THROUGH JANUARY 16, 
2007 

93. As discussed above, Student’s claims prior to March 8, 2005, are barred by 

the statute of limitations. Therefore, Student’s claim that District failed to offer 

psychological counseling as a related service will cover only the time period beginning 

March 8, 2005, and ending January 17, 2007. Ms. Brandon informed Mother of the 

availability of psychological services during a discussion on or before March 9, 2005, and 

also at the IEP meeting on March 10, 2005. Moreover, a district is required to consider only 

those programs and services that are appropriate in meeting the unique needs of the 

student, and is required to make a formal written offer in the IEP that clearly identifies the 

proposed program. Thus, a district is required to offer services required for FAPE. Thus, 

Student’s claim that District failed to offer and provide psychological counseling services 

as a related service is addressed in Issue 4. District did not deny Student FAPE as claimed 

by Student. 
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SPECIAL EDUCATION SERVICES FROM JANUARY 27, 2005, THROUGH MARCH 10, 
2005, WHEN STUDENT WAS IN INDEPENDENT STUDY 

94. Student claims that District denied him a FAPE by failing to provide special 

education services from January 27, 2005, through March 10, 2005, when Student was in 

independent study. Student returned to Amador from independent study on March 10, 

2005, and his special education services resumed at that time. As discussed previously, 

claims prior to March 8, 2005, are barred by the statute of limitations. Thus, this claim 

involves District’s failure to provide services on only March 8 and 9, 2005. 

95. A district is required to provide a FAPE to students in special education. 

Mother requested an IEP team meeting for Student in January 2005 to request that 

Student be placed on independent study because of the problems he was having at home 

and at school. During Student’s January 27, 2005, IEP team meeting, District staff felt that 

independent study was not appropriate for Student. Specifically, Mr. Bretz, Student’s case 

manager and math teacher, testified that Student could not perform math calculations 

alone. He needed to be prompted. Nevertheless, the IEP team agreed to place Student on 

independent study. The January 27, 2005, IEP offer states that no special education 

services would be provided while Student was on independent study, but that the services 

would resume if Student returned to Amador. Student returned from independent study 

on March 10, 2005, and the services he had previously received were reinstated on that 

day. 

96. Mr. Rezowalli testified credibly that District provides special education 

services to students with IEPs who are in independent study. He does not understand why 

the IEP stated that Student would be provided no services while in independent study. Mr. 

Giglio testified credibly that no resource person was assigned to independent study at that 

time, so the special education services were not available to students on independent 

study, and that according to the rules of independent study that existed then, special 
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education services were not offered for independent study. 

97. District’s failure to provide special education services on March 8 and 9, 

2005, was a denial of FAPE. However, because denial involved only two days, the denial 

was insignificant. 

REIMBURSEMENT FOR EDUCATIONAL PLACEMENTS 

98. Student seeks reimbursement for his placement at Tranquility Bay, Willow 

Creek, and Teen Safe. He seeks reimbursement for travel and other costs related to these 

placements, and also for costs related to his placement at Provo Canyon. 

99. On July 22, 2005, Mother placed Student in Tranquility Bay in Jamaica as a 

result of a plea bargain in which she was granted discretion to place Student. Mother 

chose this placement because it was the only residential treatment facility that would 

accept Student because of the nature the assault on his father. Mother wanted placement 

in a private facility because she did not want Student to be placed by the juvenile court. 

Student spent his first week or two at Tranquility Bay in the “punitive” area for “defiant 

kids” because he claimed he would hurt himself. Student was in detention and was 

required to lie on the concrete floor all day and received no academic instruction while on 

the concrete floor and no academic instruction at all when he was in the punitive area. 

Mother had to demand that he get “IEP treatment” at Tranquility Bay, and Tranquility Bay 

“eventually” implemented Student’s IEP. In addition, the therapy was not at all what 

Tranquility Bay had represented to Mother, and Student was not getting therapeutic help 

at Tranquility Bay. All of Student’s learning was “through computer” at Tranquility Bay. The 

program director at Tranquility Bay, in discussions with Student’s “team” at Tranquility Bay 

and Mother, determined that Student would benefit from a more intensive therapeutic 

environment, and suggested a facility that would offer more frequent therapy visits as well 

as a strong family therapy component. Tranquility Bay was not an appropriate placement 

for a child with Student’s illness and educational needs. In addition, Mother gave District 
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no notice that she was considering a placement in Tranquility Bay, or that she placed 

Student there. She gave District no notice of any expenses associated with Tranquility Bay. 

100. In November 2005, Mother removed Student from Tranquility Bay because 

that placement was not appropriate for Student, and she placed Student in Willow Creek 

School in Utah. Mother chose Willow Creek because that was the only facility that 

accepted Student. Willow Creek is a clinical boarding school and residential treatment 

center that provides intense therapeutic treatment, medical care, medication, food 

services, and education. It is fully accredited by the Northwest Association of Accredited 

Schools and meets that State of Utah curriculum requirements for high school graduation. 

Willow Creek is licensed under Utah’s licensure requirements and is certified as a 

nonpublic school by Utah. Willow Creek is not, however, certified by the State of California 

as a nonpublic school. Willow Creek offers therapy and other programs in the morning 

and early afternoon. Willow Creek’s academic program is from 3:15 to 8:30 p.m. and is 

taught by teachers who work for public schools during the day. All teachers are certified 

and highly qualified under the No Child Left Behind Act, and three of the teachers are 

special education certified. Ms. Debbie Burnside, the special education coordinator at 

Willow Creek, works with teachers to provide appropriate support in the classroom to 

students with IEPs. There are approximately 60 students in the school, and each class has 

eight to ten students, and the teachers assign grades to the students following state 

guidelines. Ms. Wilde, Student’s therapist, developed a treatment plan for Student, which 

included goals and objectives for his treatment. Over the course of treatment, Ms. Wilde 

saw improvement in Student. The general course of treatment went well, and his behaviors 

declined greatly and his mood improved. He made progress and was more willing and 

motivated. While at Willow Creek School, Student made academic progress, and the 

program and services were appropriate for him and met his unique needs. Student earned 

academic credits and received therapy while at Willow Creek. 
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101. Family visits were an essential part of treatment for Student at Willow Creek. 

Willow Creek provides family therapy via the telephone and live family sessions including 

family retreats. Mother participated with Student in these visits and retreats. The focus 

with Student was on improving his relationship with Mother, and offered them 

opportunities to see how they engaged in and resolved conflict and how they dealt with 

triggers in the environment. However, Mother gave District no notice of any visit with 

Student. 

102. Student was at Willow Creek from November 24, 2005, through early January 

2007. The cost of Willow Creek for Student was $4,500 per month. Sixty percent of that 

was for mental health services, 20 percent was for tuition, and 20 percent was for room 

and board. Student’s charges have been paid in full. Mother refinanced her home loan to 

obtain money to pay for Willow Creek. However, she used proceeds of the loan for other 

purposes as well. Student returned home from Willow Creek for visits with Mother in April, 

May, and June 2006. Mother gave District no notice of these visits. 

103. As discussed previously, Mother sent a letter to District on January 5, 2006, 

requesting assessment of Student and eligibility as ED. The juvenile court in California held 

Student’s 12-month review hearing on May 23, 2006. The court continued Student a ward 

of the court and ordered that care, custody and control shall be under the supervision of 

the probation officer. However, the court also ordered that “Minor to reside in the home of 

mother. The mother at her own discretion may place the minor in program for treatment.” 

This order, like the previous one, does not terminate the parent’s rights regarding 

education. However, after that hearing, Student was free to reside with Mother, and 

Mother was free to place Student anywhere. Prior to the date of that hearing, Mother 

would not have considered any placement offered by District that did not involve 

residential treatment in a locked facility, or that was not approved by the court. Student 

resided at Willow Creek from November 2005 through early January 2007. 
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104. Student was required by Willow Creek to leave in January 2007 because he 

was having some behavioral problems. He was temporarily placed by Mother in Teen Safe 

on approximately January 5, 2007, pending transfer to Provo Canyon, which was the 

placement offered by District. That placement at Teen Safe cost Mother $800. 

105. The IEP team convened for a meeting on December 20, 2006, and 

determined that Student was eligible for special education under the category of ED. 

Student’s IEP team met again on January 16, 2007, and offered Student placement at 

Provo Canyon in Utah, retroactive to January 8, 2007, which was the date on which Student 

was placed at that school. Mother was required to place $500 in Student’s account at 

Provo Canyon for incidentals, and District never reimbursed her for that. She traveled to 

Utah in February to assist Student in his change of placement to Provo Canyon. However, 

Student was already placed in Provo Canyon at that time, and had been there a month. 

Mother did not give District notice of this visit, and did not give notice of any other visit or 

trip to or from Utah. 

106. Student remained at Provo Canyon at the commencement of the due 

process hearing, and was due to graduate from high school according to Utah 

requirements in June 2007. 

LEGAL CONCLUSIONS 

APPLICABLE LAW 

Burden of Proof 

1. As the petitioner, Student has the burden of proving that District did not

provide or offer Student a FAPE. (Schaffer v. Weast (2005) 546 U.S. 49, 62 [126 S.Ct. 528].) 

Assessment 

2. Before any action is taken with respect to the initial placement of an

individual with exceptional needs, a district is required to conduct a full and individual 

42 

 

Accessibility modified document



initial evaluation of the student (20 U.S.C. § 1414(a)(1); Ed. Code, § 56320). To develop an 

IEP, a potentially eligible child is identified, then assessed by the school district to 

determine eligibility, and an individualized educational program is prepared. (Ed. Code, §§ 

56301, subd. (a), 56320, subd. (f).) 

3. The school district is required to present a written plan to the student’s 

parents, encompassing the areas it seeks to assess. (Ed. Code, § 56321, subd. (a).) A referral 

for assessment means a written assessment to identify the individual with exceptional 

needs, and includes a parent’s written request for assessment to identify an individual with 

exceptional needs. (Ed. Code, § 56029.) All referrals for special education and related 

services shall initiate an assessment process and shall be documented. (Cal. Code Regs., tit. 

5, § 3021, subd. (a).) 

4. A proposed assessment plan shall be developed within 15 calendar days of 

the referral for assessment, except as specified. (Ed. Code, § 56043, subd. (a).) The 

assessment plan must also be given to the parent within 15 days of the request or referral 

for assessment, and be accompanied by a notice of the parent’s rights and a written 

explanation of the procedural safeguards under the IDEA and California law. (Ed. Code, §§ 

56321, subd. (a); 56029.) A school district may not perform an assessment without parental 

consent. (Ed. Code, § 56321, subd. (c).) A parent has at least 15 calendar days from receipt 

of the proposed assessment plan to arrive at a decision. (Ed. Code, §§ 56043, subd. (b) and 

(c); 56321, subd. (c).) 

5. For purposes of evaluating a child for special education eligibility, a district is 

required to ensure that “the child is assessed in all areas of suspected disability” including, 

if appropriate, social emotional status. (20 U.S.C. § 1414(b)(3)(B); Ed. Code, § 56320, subd. 

(f).) The determination of what tests are required is made based on information known at 

the time. (See Vasheresse v. Laguna Salada Union School District (N.D. Cal. 2001) 211 

F.Supp.2d 1150, 1157-1158 [assessment adequate despite not including speech/language 
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testing where concern prompting assessment was deficit in reading skills].) 

6. The school district must develop an IEP required as a result of an assessment 

and convene an IEP meeting no later than 60 calendar days from the date of receipt of the 

parent’s written consent to assessment, unless the parent agrees in writing to an 

extension. (20 U.S.C. § 1414(a)(1)(C)(i)(I); Ed. Code, §§ 56043, subd. (c); 56344, subd. (a).) The 

60- day period does not include days between regular school sessions, terms, or school 

vacation in excess of five school days. (Cal. Code Regs., tit. 5, § 56043, subd. (f)(1).) In 

addition, the 60-day time period does not apply to a local educational agency if “[t]he 

parent or a child repeatedly fails or refuses to produce the child for the assessment.” (Ed. 

Code, 56302.1, subd. (b)(2).) Cooperation between a student’s parent and a district is 

pivotal to carrying out the purposes of the IDEA. (Patricia P. v. Board of Education of Oak 

Park and River Forest High School District No. 200 (7th Cir. 2000) 203 F.3d 462, 469 

[cooperation in assessment]; RolandM. v. Concord School Committee (1st Cir. 1990) 910 

F.2d 983, 995 [same]; 

7. The IEP team is required to meet after an initial assessment is completed, if 

the student demonstrates a lack of anticipated progress, or upon the request of a parent 

or teacher. (Ed. Code, § 56343.) The IEP team is required to meet periodically review the 

IEP, no less frequently than annually, to determine whether the annual goals are being 

achieved, and revise it as appropriate to address (1) any lack of expected progress toward 

the annual goals and in the general curriculum; (2) the results of any reassessment; (3) 

information about the student provided to or by the parents in connection with a 

reassessment; (4) the student’s anticipated needs; and (5) any other relevant matter. (20 

U.S.C. § 1414(d)(4)(A); Ed. Code, § 56341.1, subd. (d).) 

8. Thereafter, special education students must be reassessed every three years 

or more frequently, if the local educational agency determines that the educational or 

related services needs, including improved academic achievement and functional 
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performance, of the pupil warrant a reassessment, or if the pupil’s parent or teacher 

requests a new assessment and that a new IEP be developed. (Ed. Code, § 56381.) 

Mental Health Referrals 

9. A student who is suspected of being an individual with exceptional needs 

and is suspected of needing mental health services may be referred to a community 

mental health service in accordance with Government Code section 7576. (Ed. Code, § 

56331, subd. (a); 2 C.C.R. § 60040(a).) Referral packages are required to include certain 

documentation, and are required to be provided within five working days of a district’s 

receive of parental consent for the referral. (Ibid.) 

10. Prior to referring a student to a county mental health agency for services, a 

district is required to conduct an assessment in all areas of suspected disability. ((Ed. Code, 

§ 56331, subd. (b).) A district is required to provide specially designed instruction required 

by the student’s IEP, including related services, such as counseling services parent 

counseling and training, and psychological services. (Ibid) A district is required to provide 

related services by qualified personnel unless the IEP team designates a more appropriate 

agency for the provision of services. (Ibid.) Districts and community mental health services 

are required to work collaboratively to ensure that assessments performed prior to referral 

are as useful as possible to the community mental health service in determining the need 

for mental health services and the level of services needed. (Ibid.) 

11. Before any action is taken with respect to the provision of related 

services or designated instruction and services to a child, including psychotherapy or other 

mental health assessments, the child is to be assessed in all areas related to the suspected 

disability by those qualified to make a determination of the child’s need for service. (Gov. 

Code, § 7572, subd. (a).) The assessment is required to be conducted in accordance set 

forth in Article 2 (commencing with Section 56320) of Chapter 4 of Part 30 of the 

Education Code. Psychotherapy and other mental health assessments are required to be 
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conducted by qualified mental health professionals as specified in regulations developed 

by the State Department of Mental Health, in consultation with the State Department of 

Education, pursuant to this chapter. (Gov. Code, § 7572, subd. (c).) A related service or 

designated instruction and service may be added to the child's individualized education 

program by the individualized education program team, as described in Part 30 

(commencing with Section 56000) of the Education Code, only if a formal assessment has 

been conducted pursuant to Education Code section 7572, and a qualified person 

conducting the assessment recommended the service in order for the child to benefit from 

special education. (Gov. Code, § 7572, subd. (d).) However, “in no case shall the inclusion of 

necessary related services in a pupil's individualized education plan be contingent upon 

identifying the funding source.” 

12. Regarding the provision of mental health services and assessment 

described in Government Code section 7572, subdivision (c), the Superintendent of Public 

Instruction is required to ensure that local educational agencies provide special education 

and those related services, among others, contained in a child’s IEP, that “are necessary for 

the child to benefit educationally from his or her instruction program.” Section 7573 of the 

Government Code specifies that “[l]ocal education agencies shall be responsible for only 

the provision of those services which are provided by qualified personnel whose 

employment standards are covered by the Education Code and implementing regulations.” 

13. The State Department of Mental Health, or any community mental health 

service, as defined by Education Code section 5602, is responsible for providing 

psychotherapy or other mental health services, as defined, when required in the child’s IEP, 

whether or not the child is emotionally disturbed. (Gov. Code, 7576, subd. (a).) 

14. A district may refer a student to a community mental health service if the 

district suspects the child needs mental health services and if the district has done the 

following: Obtained the parent’s written consent; the student has emotional or behavioral 
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characteristics that (1) are observed by qualified educational staff in educational settings 

and other settings as appropriate; (2) impede the pupil from benefiting from educational 

services; (3) are significant as indicated by their rate or occurrence and tendency; and (4) 

are associated with a condition that cannot be described solely as a social maladjustment 

or a temporary adjustment problem, and cannot be addressed with short-term counseling; 

and as determined using educational assessments, the student’s functioning, including 

cognitive functioning, is at a level sufficient to enable the student to benefit from mental 

health services. (Gov. Code, § 7576, subds. (b) and (c).) 

15. The statutory scheme provides for two types of referral by districts to a 

community mental health service. First, a district may initiate a referral for assessment of 

the social and emotional status of a student pursuant to Education Code section 56320. 

Based on the results of assessments completed pursuant to Education Code section 56320, 

“an [IEP] team may refer a pupil who has been determined to be an individual with 

exceptional needs” and who is suspected of needing mental health services to a 

community mental health service (1) if the pupil has been “assessed by school personnel in 

accordance with Article 2 (commending with Section 56320) of Chapter 4 of Part 30 of the 

Education Code; and (2) the district has, pursuant to Education Code section 56331, 

provided appropriate services to the Student pursuant to Education Code section 56363 

(counseling and guidance services, psychological services, parent counseling and training 

or social work services), or behavior intervention services as specified in Education Code 

section 56520, as specified in the IEP, and the IEP team has determined that the services 

do not meet the educational needs of the student, or were inadequate or inappropriate to 

meet the student’s needs, and the IEP team has documented which of the services were 

considered and why they were determined to be inadequate or inappropriate. The referral 

of a student to a community mental health service is required to include, among other 

information, “all current assessment reports completed by school personnel in all areas of 
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suspected disabilities pursuant to Article 2 (commencing with Section 56320) of Chapter 4 

of Part 30 of the Education Code.” If this method of referral is used, the district and 

community mental health service are required to work collaboratively to ensure that 

assessments performed prior to referral are as useful as possible to the community mental 

health service in determining the need for mental health services and the level of service 

needed. (Gov. Code, § 7576, subd. (b).) 

16. As a second method of referral, “[b]ased on the preliminary results of 

assessments performed pursuant to Section 56320 of the Education Code, a [district] may 

refer a pupil who has been determined to be, or is suspected of being, an individual with 

exceptional needs, and is suspected of needing mental health services, to a community 

mental health service,” and “[c]ounseling and guidance services, psychological services, 

parent counseling and training, social work services, and behavior or other interventions as 

provided in the [IEP] of the pupil are clearly inadequate or inappropriate in meeting his or 

her educational needs.” (Gov. Code, § 7576, subd. (c).) 

17. In sum, if the first method of referral is used, the district is required to assess 

the student pursuant to Education Code section 56320 prior to the referral. If the second 

method of referral is used, the referral may not be made until certain services have been 

provided and documented in the student’s IEP and the IEP term has made certain 

determinations regarding why these services did not work. This method of referral may be 

based on the “preliminary results of assessments performed pursuant to Section 56320 of 

the Education Code.” The second method of referral may be used if any services provided 

in the student’s IEP are “clearly inadequate or inappropriate in meeting his or her 

educational needs” and the referral is based on “preliminary results of assessments.” (Gov. 

Code, § 7576, subds. (b) and (c).) 

18. Regardless of which of the above method of referral is used, “[r]eferral 

packages shall . . . be provided immediately to the community mental health service” and 
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are required to include specified information. (Gov. Code, § 7576, subds. (b) and (c).) 

19. A school district’s failure to conduct appropriate assessments or to assess in 

all areas of suspected disability may constitute a procedural denial of a FAPE. (Park v. 

Anaheim Union High Sch. Dist. (9th Cir. 2006) 464 F.3d 1025, 1031-1033.) 

District of Residence Provisions 

20. A “local educational agency” is generally responsible for providing a FAPE to 

those students with disabilities residing within its jurisdictional boundaries. (Ed. Code, § 

48200.) Education Code section 56026.3 defines "local educational agency" as “a school 

district, a county office of education, a charter school participating as a member of a 

special education local plan area, or a special education local plan area.” 

21. A school district is required to provide each special education student with a 

program in the least restrictive environment, with removal from the regular education 

environment occurring only when the nature or severity of he student’s disabilities is such 

that education in regular classes with the use of supplementary aides and services could 

not be achieved satisfactorily. (20 U.S.C. § 1412(a)(5)(A); Ed. Code, § 56031.) 

22. A school district is not responsible for providing a FAPE to a student whose 

parents live within the jurisdictional boundaries of the district if the student has been 

parentally placed in a private school. (20 U.S.C. § 1412(a)(10(A); 34 C.F.R. § 300.130.) 

23. If a student has been adjudged a ward of the court, he or she is within the 

jurisdiction of the juvenile court. (Welf. & Inst. Code, § 602.) Pursuant to Welfare and 

Institutions Code section 726, the court has the authority to limit the educational rights of 

the parent of a ward. 

24. Welfare and Institutions Code section 727 makes very specific provision 

regarding orders for the care, supervision, custody, conduct, maintenance, and support of 

a child adjudged a ward of the court, including medical treatment. In order to facilitate 

coordination and cooperation among government agencies or private service providers, or 
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both, the court may, after giving notice and an opportunity to be heard, join in the juvenile 

court proceeding any agency or private service provider that the court determines has 

failed to meet a legal obligation to provide services to the child. (Welf. & Inst. Code, § 727, 

subd. (a).) The agencies who receive notice of the hearing on joinder may meet prior to the 

hearing to coordinate services for the minor. In any proceeding in which an agency is 

joined, the court “shall not impose duties upon the agency . . . beyond those mandated by 

law. . ..” (Ibid.) The court has no authority to order services unless it has been determined 

through the administrative process of an agency that has been joined as a party, that the 

minor is eligible for those services. With respect to mental health assessment, treatment, 

and case management services pursuant to Chapter 26.5 (commencing with Section 7570) 

of Division 7 of Title 1 of the Government Code, the court's determination shall be limited 

to whether the agency has complied with that chapter. (Welf. & Inst. Code, § 727, subd. 

(a).) 

25. In a case involving a ward, the court has discretion to order the ward to be 

on probation without supervision of the probation officer. In cases in which probation is 

not granted, the court is required to order the care, custody, and control of the minor to 

be under the supervision of the probation officer who may place the minor in any of the 

following: (1) The approved home of a relative, or the approved home of a nonrelative, 

extended family member as defined in Section 362.7; (2) A suitable licensed community 

care facility; (3) With a foster family agency to be placed in a suitable licensed foster family 

home or certified family home which has been certified by the agency as meeting licensing 

standards. (Welf. & Inst. Code, § 727, subd. (a).) 

26. Welfare and Institutions Code section 727 prohibits a court from ordering 

the placement of a minor who is a ward pursuant to 602 in a private residential facility or 

program that provides 24-hour supervision, outside of the state, unless the court finds, in 

its order of placement, that all in-state facilities or programs have been determined to be 
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unavailable or inadequate to meet the needs of the minor and the that State Department 

of Social Services or its designee has performed initial and continuing inspection of the 

out-of-state residential facility or program and has either certified that the facility or 

program meets all licensure standards required of group homes operated in California or 

that the department has granted a waiver to a specific licensing standard upon certain 

findings. 

27. When a “public agency” other than an educational agency that places a 

child with a disability in a residential facility out of state without the involvement of the 

school district, special education local plan area, or county office of education in which the 

parent resides, “shall assume all financial responsibility for the child’s residential 

placement, special education program, and related services in the other state unless the 

other state or its local agencies assume responsibility.” (Gov. Code, § 7579, subd. (d).) 

Although “public agency” is not defined within this section, Welfare and Institutions Code 

section 202, subdivision (d), refers to “Juvenile courts and other public agencies. . ..” 

28. The residential and noneducational costs of a child placed in a medical or 

residential facility by a public agency, other than a local education agency, or 

independently placed in a facility by the parent of the child, shall not be the responsibility 

of the state or local education agency, but shall be the responsibility of the placing agency 

or parent. (Gov. Code, § 7581.) 

29. When the minor is placed by the court, the court may order the parent to 

pay support to reimburse the court for the cost that exceeds the maximum amount 

established by the board of supervisors in the county. (Welf. & Inst. Code, § 902.) 

30. If a student is released from juvenile hall back to his or her parent, the 

district of residence resumes responsibility for providing services. The transfer between the 

county office of education and the district of residence is accomplished pursuant to 

provisions of law relating to transition. The district of residence is required to provide the 
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placement and services as described in the student’s last IEP for up to 30 days, by which 

time the district of residence must convene an IEP team meeting and propose a 

placement. (5 C.C.R. § 3042(b); Ed. Code, § 56325.) 

31. The responsibility for providing the FAPE to children placed in a juvenile hall 

is the responsibility of the local county board of education. (Ed. Code §48645.2.) 

32. An exception to the general rule regarding compulsory attendance relates to 

children who attend “juvenile court schools.” Their education is the responsibility of the 

county board of education in which the juvenile court school is located. (Ed. Code, § 

48645.2) 

Requirement That the Student Be Made Available for Assessment 

33. A student’s parent must permit the district to conduct necessary and 

appropriate assessments if the parent intends to seek the benefits of the IDEA. (See 20 

U.S.C. § 1414(a)(1)(D)(ii)(II); 34 C.F.R. § 300.300(a)(3); Gregory K. v. Longview (9th Cir. 1987) 

811 F.2d 1307, 1315; Wesley Andress v. Cleveland Independent School District (5th Cir. 

1995) 64 F.3d 176, 178; S.F. v. Camdenton R.-III School District (8th Cir. 2006) 439 F.3d 773.) 

34. A case decided by a federal court in Michigan held that when a student has 

been unilaterally placed out of the state, a district is not legally obligated to travel out of 

state to conduct the assessment. (See, e.g., Lenhoff v. Farmingham School District, (E.D. 

Mich 1988) 680 F.Supp. 921.) That case is not binding precedent. However, the other cases, 

which are persuasive here, have recognized that the application of this rule may depend 

on the facts of the particular case at hand. In a 1999 order, the Special Education Hearing 

Office held that California has no per se rule automatically relieving LEAs from the 

obligation to assess students who have been unilaterally placed out of state. (Student v. 

Pleasanton Unified School District and Alameda County Mental Health, Case No. SN 1546-

98 (Order Re: Motion To Dismiss Alameda County Mental Health, January 25, 1999).) That 

order explained that while the reasoning of Lenhoff is generally persuasive, the question of 
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whether Lenhoff controls in a given case may be influenced by the circumstances of the 

particular case. Such circumstances may include the nature of the student's disability, the 

level of risk involved in removing the student from the placement and transporting him or 

her back to the assessing agency, whether or not the student has already been found 

eligible for special education services, and the potential levels of cost and difficulty in 

arranging for an assessment at the student's out of state placement. 

Procedural Requirements 

35. In Rowley, the Supreme Court recognized the importance of adherence to 

the procedural requirements of the IDEA. (Rowley, supra, at pp. 205-06.) However, a 

procedural error does not automatically require a finding that a FAPE was denied. Since 

July 1, 2005, the IDEA has codified the pre-existing rule that a procedural violation results 

in a denial of FAPE only if it impedes the child’s right to a FAPE, significantly impedes the 

parents’ opportunity to participate in the decision-making process, or causes a deprivation 

of educational benefits. (20 U.S.C. § 1415(f)(3)(E)(ii); see, W.G. v. Board of Trustees of Target 

Range School. Dist. No. 23 (9th Cir. 1992) 960 F.2d 1479, 1484.) 

Requirements of a FAPE 

36. A child with a disability has the right to a FAPE under the Individuals with 

Disabilities Education Improvement Act and California law. (20 U.S.C. §1412(a)(1)(A); Ed. 

Code, § 56000.) A FAPE is defined in pertinent part as special education and related 

services that are provided at public expense and under public supervision and direction, 

that meet the State’s educational standards, and that conform to the student’s IEP. (20 

U.S.C. § 1401(9); Cal. Code Regs., tit. 5, § 3001, subd. (o).) Special education is defined in 

pertinent part as specially designed instruction, at no cost to parents, to meet the unique 

needs of a child with a disability that are needed to assist the child to benefit from 

instruction. (20 U.S.C. § 1401(29); 34 C.F.R. 300.39; Ed. Code, § 56031.) Special education 
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also includes “related services . . . that may be needed to assist these individuals to benefit 

from specially designed instruction.” (Ed. Code, § 56031; 34 C.F.R. 300.39, subd. (a)(ii)(2).) 

Special education related services include in pertinent part developmental, corrective, and 

supportive services, such as mental health counseling services, as may be required to assist 

a child with a disability to benefit from special education. (20 U.S.C. § 1401(26); Ed. Code, § 

56363.) California law equates related services with “designated instruction and services” 

(DIS), and, like federal law, requires than an eligible student receive them “as may be 

required to assist” the student “to benefit from special education.” (Ed. Code, §§ 56031, 

60010, subd. (h).) 

37. A school district is required to provide “a basic floor of opportunity . . . 

[consisting] of access to specialized instruction and related services which are individually 

designed to provide educational benefit to the [child with a disability].” (Bd. of Educ. v. 

Rowley, supra, 458 U.S. 176, 200.) A school district is required to provide neither the best 

education to a child with a disability, nor an education that maximizes the child’s potential. 

(Id., 458 U.S. at p. 197; Gregory K. v. Longview School Dist. (9th Cir. 1987) 811 F.2d 1307, 

1314.) The focus is on the placement offered by the school district, not on the alternative 

preferred by the parents. (Ibid.) As long as the school district’s program was designed to 

meet the student’s unique educational needs, was reasonably calculated to provide 

educational benefits, and comported with the IEP, the district provided a FAPE, even if the 

student’s parents preferred another program and even if that preferred program would 

have resulted in greater educational benefit. (Ibid.; 20 U.S.C. § 1412(a)(5)(A); Ed. Code, § 

56031) 

38. A child’s unique educational needs are to be broadly construed to include 

the child’s academic, social, health, emotional, communicative, physical and vocational 

needs. (Seattle Sch. Dist. No. 1 v. B.S. (9th Cir. 1996) 82 F.3d 1493, 1500, citing J R. Rep. No. 

410, 1983 U.S.C.C.A.N. 2088, 2106.) A school district must offer a program that is 
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reasonably calculated to provide more than a trivial or minimal level of progress. (Amanda 

J. v. Clark County Sch. Dist. (9th Cir. 2001) 267 F.3d 877, 890, citing Hall v. Vance County 

Bd. of Educ. (4th Cir. 1985) 774 F.2d 629, 636.) 

39. An IEP is evaluated in light of information available at the time it was 

developed; it is not judged in hindsight. (Adams by & Through Adams v. Oregon (9th Cir. 

1999) 195 F.3d 1141, 1149.) “An IEP is a snapshot, not a retrospective.” (Roland M. v. 

Concord Sch. Comm. (1st Cir. 1990) 910 F.2d 983, 992; Adams by & Through Adams v. 

Oregon, supra, 195 F.3d at p. 1149, citing Fuhrmann v. East Hannover Bd. of Educ. (3d Cir. 

1993) 993 F.2d 1031, 1041.) The IEP’s goals and methods are evaluated at the time they 

were developed to determine whether they were reasonably calculated to confer an 

educational benefit to the student. (Adams by & Through Adams v. Oregon, supra, 195 

F.3d at p. 1149) The IEP must be evaluated in terms of what was objectively reasonable 

when it was developed. (Roland M. v. Concord Sch. Comm., supra, 910 F.2d at p. 992) 

Eligibility 

40. Under both California law and the IDEA, a child is eligible for special 

education if the child needs special education and related services by reasons of mental 

retardation, hearing impairments, speech or language impairments, visual impairments, 

ED, orthopedic impairments, autism, traumatic brain injury, other health impairments, or 

specific learning disabilities. (20 U.S.C § 1401(3)(A)(i) and (ii); Cal.Code Regs., tit. 5, § 3030.) 

41. A child is not required to be classified by his or her disability as long as each 

child who has a disability listed in paragraph (3) of section 1401 of Title 20 of the United 

States Code and who, by reason of this disability, needs special education and related 

services an individual with exception needs defined in Education Code section 56026. The 

IDEA concerns itself not with labels, but with whether the child is receiving a FAPE. 

(Heather S. by Kathy S. v. Wisconsin (7th Cir. 1997) 125 F.3d 1045, 1055.) 

42. A child meets eligibility criteria for ED if the child exhibits one or more of the 
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following characteristics over a long period of time and to a marked degree, which 

adversely affects educational performance: 

(1) An inability to learn which cannot be explained by intellectual, sensory, or health 

factors; 

(2) An inability to build or maintain satisfactory interpersonal relationships with 

peers and teachers; 

(3) Inappropriate types of behaviors or feelings under normal circumstances 

exhibited in several situations; 

(4) A general pervasive mood of unhappiness or depression; 

(5) A tendency to develop physical symptoms or fears associated with personal or 

school problems. 

(Cal. Code Regs., tit. 5, § 3030, subd. (i).) 

43. Social maladjustment alone is not sufficient to render a student eligible for 

special education as ED. (Ed. Code, § 56026, subd. (e).) 

44. The ALJ has authority to determine whether a student is eligible for special 

education and related services under the IDEA. (Hacienda La Puente Unified School Dist. v. 

Honig (9th Cir. 1992) 976 F.2d 487, 492-493.) 

The District’s Obligation with Respect to Informing Parents Regarding 
Programs 

45. The district is required to consider only those programs and services that are 

appropriate in meeting the unique needs of the student. (Letter to New (1986) 211 IDELR 

383.) 

46. A district is required to make a formal written offer in the IEP that clearly 

identifies the proposed program. (Union School Dist. v. Smith (9th Cir. 1994) 15 F.3d 1519, 

1526.) 
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Reimbursement 

47. In general, when a school district fails to provide a FAPE to a student with a 

disability, the student is entitled to relief that is “appropriate” in light of the purposes of 

the IDEA. (School Committee of Burlington v. Department of Education (1985) 471 U.S. 

359, 369-371 [1055 S.Ct. 96, 85 L.Ed.2d 385].) Based on the principle set forth in Burlington, 

federal courts have held that compensatory education is a form of equitable relief that 

may be granted for the denial of appropriate special education services to help overcome 

lost educational opportunity. (See, e.g., Parents of Student W. v. Puyallup Sch. Dist. (9th Cir. 

1994) 31 F.3d 1489, 1496.) 

48. A district is not required to pay for the cost of education, including special 

education and related services, for a child attending a private school if the district made a 

FAPE available to the child and the parents chose to place the child in a private school. (20 

U.S.C. § 1412(a)(10)(C)(i); 34 C.F.R. § 300.148(a); Ed. Code, § 56174.) 

49. A district may be required to reimburse a student’s parents for the costs of a 

private school if the child previously received special education and related services from 

the district and the district failed to make a FAPE available to the child. (20 U.S.C. § 

1412(a)(10)(C)(ii); 34 C.F.R. § 300.148(c); Ed. Code, § 56175.) 

50. Parents may be entitled to reimbursement for the costs of placement or 

services they have procured for their child when the school district has failed to provide a 

FAPE, and the private placement or services were appropriate under the IDEA and replaced 

services that the school district failed to provide. (20 U.S.C. § 1412(a)(10)(C); School 

Committee of Burlington v. Department of Education (1985) 471 U.S. 359, 369-371 [1055 

S.Ct. 96, 85 L.Ed.2d 385].) A parent may receive reimbursement for his or her unilateral 

placement if the placement met the child’s needs and provided the child with educational 

benefit. However, the parent’s unilateral placement is not required to meet all 

requirements of the IDEA. (Florence County Sch. Dist. Four v. Carter (1993) 510 U.S. 7, 13-
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14.) The Ninth Circuit has held that when a student’s unilateral placement is necessitated 

by “medical, social, or emotional problems . . . apart from the learning process,” the 

responsible local educational agency is not obligated to pay for that placement. (Clovis 

Unified Sch. Dist. v. Office of Admin. Hearings (9th Cir. 1990) 903 F.2d 635, 643.) 

51. Reimbursement for the costs of a private school may be reduced or denied 

in any of the following circumstances: (1) at the most recent IEP meeting the parents 

attended before the student was removed from public school, the parents did not provide 

notice rejecting the proposed placement, stating their concerns, and expressing their 

intent to enroll the student in a private school at public expense; (2) the parents did not 

give written notice to the school district ten business days before removing their child 

from the public school rejecting the proposed placement, stating their concerns, and 

expressing their intent to enroll the student in a private school at public expense; (3) 

before the parents removed their child from the public school, the school district gave the 

parents prior written notice of its intent to evaluate the student, but the parents did not 

make the student available for evaluation; or (4) the parents acted unreasonably. (20 U.S.C. 

§ 1412(a)(10)(C)(iii); 34 C.F.R. § 300.148(d); Ed. Code, § 56176.) 

52. Reimbursement for the costs of a private school shall not be reduced or 

denied for failing to provide notice of intent to remove the child from the public school in 

any of the following circumstances: (1) the school prevented the parent from providing 

notice; (2) the parents were not informed of the notice requirement; or (3) complying with 

the notice requirement would likely result in physical harm to the child. (20 U.S.C. § 

1412(a)(10)(C) (iv)(I); 34 C.F.R. § 300.148(e)(1); Ed. Code, § 56177, subd. (a).) 

53. An ALJ has discretion not to reduce or deny reimbursement for the costs of a 

private school if the parents failed to provide the required notice of intent to remove the 

child from the public school under either of the following circumstances: (1) the parent is 

illiterate or cannot write in English; or (2) complying with the notice requirement would 
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likely result in serious emotional harm to the child. (20 U.S.C. § 1412(a)(10)(C)(iv)(II); 34 

C.F.R. § 300.148(e)(2); Ed. Code, § 56177, subd. (b).) 

54. An ALJ may not render a decision that results in the placement of a student 

in a nonpublic, nonsectarian school if the school has not been certified by the California 

Department of Education under Education Code section 56366.1. (Ed. Code, § 56505.2, 

subd. (a).) 

55. A nonpublic, nonsectarian school is a private, nonsectarian school that 

enrolls students eligible for special education services under an IEP, employs at least one 

full-time teacher who holds an appropriate credential authorizing special education 

services, and is certified by the California Department of Education. (Ed. Code, § 56034; Cal. 

Code Regs., tit. 2, § 60010, subd. (o).) 

Compensatory Education 

56. It has long been recognized that equitable considerations may be 

considered when fashioning relief for violations of the IDEA. (Parents of Student W. v. 

Puyallup Sch. Dist., No. 3 (9th Cir. 1994) 31 F.3d 1489, 1496, citing School Committee of 

Burlington v. Department of Education (1985) 471 U.S. 359, 374 [105 S.Ct. 1996].) 

Compensatory education is an equitable remedy; it is not a contractual remedy. (Parents of 

Student W. v. Puyallup Sch. Dist., No. 3, supra, 31 F.3d at p. 1497.) 

57. There is broad discretion to consider equitable factors when fashioning 

relief. (Florence County Sch. Dist. Four v. Carter by & Through Carter (1993) 510 U.S. 7, 16 

[114 S.Ct. 361].) The conduct of both parties must be reviewed and considered to 

determine whether relief is appropriate. (Parents of Student W. v. Puyallup Sch. Dist., No. 3, 

supra, 31 F.3d at p. 1496.) Factors to be considered when considering the amount of 

reimbursement to be awarded include the existence of other, more suitable placements; 

the effort expended by the parent in securing alternative placements; and the general 

cooperative or uncooperative position of the school district. (W.G. v. Board of Trustees of 
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Target Range School Dist. No. 23 (9th Cir. 1992) 960 F.2d 1479, 1487; Glendale Unified Sch. 

Dist. v. Almasi (C D. Cal. 2000) 122 F.Supp.2d 1093, 1109.) 

58. An award to compensate for past violations must rely on an individualized

assessment, just as an IEP focuses on the individual student’s needs. (Reid ex rel. Reid v. 

District of Columbia (D.D.C. Cir. 2005) 401 F.3d 516, 524.) The award must be “reasonably 

calculated to provide the educational benefits that likely would have accrued from special 

education services the school district should have supplied in the first place.” (Ibid.) 

DETERMINATION OF ISSUES 
DID DISTRICT FAIL TO ASSESS STUDENT IN THE AREA OF SOCIAL/EMOTIONAL NEEDS FROM 
MARCH 8, 2005, THROUGH JANUARY 5, 2006, BY (A) FAILING TO CONDUCT A 
SOCIAL/EMOTIONAL ASSESSMENT; (B) FAILING TO MAKE A TIMELY REFERRAL TO MENTAL 
HEALTH FOR MENTAL HEALTH SERVICES PURSUANT TO AB 3632; AND (C) FAILING TO 
INCLUDE THE REQUIRED INFORMATION IN THE REFERRAL THAT WAS MADE ON MAY 6, 
2005?

Assessment in the area of social/emotional needs

59. Based on Factual Findings 4 through 21 and Applicable Law Nos. 2 through

8, District failed to assess Student in the area of social/emotional needs from March 8, 

2005, through May 15, 2005. During that time period, District had reason to suspect that 

Student had a disability in the area of social emotional needs. In addition, District was 

required to assess Student in all areas of suspected disability, including social/emotional 

needs, prior to making a referral to Mental Health. 

60. District’s failure to assess constitutes a procedural violation under the IDEA.

For time periods prior to July 1, 2005, a procedural violation constituted a denial of FAPE 

only if the violation resulted in a loss of educational opportunity for the child or 

significantly impeded the parent’s right to participate in the IEP process. 

61. District’s failure to assess impeded Student’s right to FAPE because from

March 10, 2005, through May 15, 2005, he was receiving no services to address his unique 
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social/emotional needs, was failing in school, was mostly absent from school, was 

depressed, and showed other signs of mental illness. Because District did not assess, 

Student’s needs were not determined and Student received no services to address his 

mental illness. During received no educational benefit during this time period as a result of 

District’s failure to assess. 

62. Based on Factual Findings 22 through 24 and Applicable Law No. 31, District

had no obligation to assess Student from May 15, 2005, through July 22, 2005, because 

Student was in juvenile hall. 

63. Based on Factual Findings 25 through 30, District had no obligation to

assess Student from July 22, 2006, through January 10, 2006, because Student was 

privately placed by Mother, first in Tranquility Bay in Jamaica (from July 22, 2005, through 

November 23, 2005) and then in Willow Creek School in Utah (from November 2005 

through January 10, 2005.) District was not notified of the parent’s unilateral placement, 

was not joined in the juvenile court proceedings, and was not aware of the placement until 

January 10, 2006, when Mother requested that District assess Student. 

64. Based on Factual Findings 31 and Applicable Law Nos. 2 through 8, District

had an obligation to assess Student when it received Mother’s request for assessment of 

Student of January 10, 2007, and District assessed Student pursuant to that request. 

Student challenges the timeliness of that assessment, which is addressed in Issue. 

Timely referral for AB 3632 services 

65. Based on Factual Findings 32 through 36 and Applicable Law Nos. 9 through

19, District failed to make a timely referral to Mental Health for mental health services after 

the March 10, 2005, IEP meeting. District was required to make that referral within five 

days of the day that Mother signed consent for the referral, which was March 10, 2005. The 

referral should have been made by March 15, 2005, but it was not sent to Mental Health 

under after May 6, 2005, and not received by Mental Health until May 11, 2005. This 
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referral was almost two months beyond the timeline. District’s failure to make a timely 

referral to Mental Health was a procedural violation. Because Student was failing, was not 

attending school, and was displaying obvious signs of mental illness during this time 

period, District’s delay impeded Student’s right to a FAPE and deprived him of educational 

benefits. 

Required information in the AB 3632 referral received by Mental Health 
on ..May 11, 2005 

66. Based on Factual Findings 37 through 42 and on Applicable Law Nos. 9

through 19, District failed to include the required information in the referral because 

Student had not been provided psychological counseling as a related service prior to the 

referral to Mental Health, and District failed to explain why these services were 

inappropriate for Student, as it was required by law to do. District’s failure to include this 

information was a procedural violation. However, Student was incarcerated in Juvenile Hall 

suspended from school on May 12, 2005, for smoking, and was incarcerated in juvenile hall 

on May 15, 2005, for hitting his father with a hammer. In addition, Mother did not sign and 

return the assessment plans that Mental Health sent to her on June 23, 2005, and on July 

26, 2005. Therefore, the failure to include the required information in the referral was 

harmless error because Student would not have been available to receive mental health 

services from District. This procedural violation did not impede Student’s right to a FAPE or 

deprived him of educational benefits, and did not significantly impede Mother’s 

opportunity to participate in the decision-making process regarding the provision of FAPE. 
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DID DISTRICT DENY STUDENT FAPE FOLLOWING MOTHER’S JANUARY 6, 2006, 
ASSESSMENT REQUEST BY: (A) FAILING TO RESPOND TO THE ASSESSMENT REQUEST WITHIN 

STATUTORY TIMELINES, (B) FAILING TO MAKE A TIMELY AB 3632 REFERRAL TO MENTAL 

HEALTH AFTER RECEIVING THE ASSESSMENT REQUEST; (C) FAILING TO COMPLETE THE 

REQUESTED ASSESSMENT WITHIN STATUTORY TIMELINES; (D) AND FAILING TO CONVENE AN 

IEP MEETING WITHIN STATUTORY TIMELINES?

Timely social/emotional assessment 

67. Based on Factual Findings 45 and 46 and Applicable Law Nos. 2 through 8,

District failed to respond to Mother’s January 6, 2006, assessment request within 

applicable timelines, which require that District provide an assessment plan within 14 days. 

District received Mother’s request on January 10, 2006, and did not provide an assessment 

plan until January 31, 2006. 

68. The assessment plan was given to Mother over a week late, which was not

within statutory timelines and amounts to a procedural violation of the IDEA. However, this 

minimal delay did not impede Student’s right to a FAPE, did not, standing alone, 

significantly impede Mother’s opportunity to participate in the decision-making process 

regarding the provision of a FAPE, and did not deprive Student of educational benefits. 

Timely AB 3632 ĀeĀeĀĀal 

69. Based on Factual Findings 47 through 50 and Applicable Law Nos. 9 through

19, District failed to make a timely referral to Mental Health after receiving the assessment 

request on January 10, 2006. The applicable timelines require that the referral be made 

within five days. District did not contact Mental Health or make the referral until late 

August 2006. 

70. Based on the foregoing, District’s referral of Student to Mental Health eight

months after receiving the request was not within statutory timelines, and amounted to a 

procedural violation. This procedural violation impeded Student’s right to a FAPE and 

deprived him of educational benefits because Student was placed in a residential 
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treatment facility out of state that was not certified as a nonpublic school by the State of 

California, and District’s delay resulted in Student not receiving an offer for placement in a 

certified nonpublic school until January 2007. Therefore, District’s failure to make a timely 

assessment to Mental Health amounted to a denial of FAPE. 

Assessment within statutory timelines

71. Based on Factual Findings 51 through 69 and Applicable Law Nos. 2 through

8. District failed to complete the requested assessment within statutorily required timelines

after receiving the assessment request on January 10, 2006. The applicable timelines 

require that the assessment be completed and an IEP team meeting convened within 60 

days. District did not complete the assessment until October 24, 2006. District contends 

that Mother “impliedly waived” the statutory timely by agreeing that assessment 

information from Willow Creek could be provided to District rather than District 

conducting its own assessment and by refusing to make Student available for assessment 

in Pleasanton. The Education Code requires that any waiver from the parent be in writing, 

and Mr. Rezowalli was aware of that provision. District did not obtain a written waiver from 

Mother. In addition. Mr. Rezowalli did not ask Ms. Brandon to contact Willow Creek for the 

assessment information, and he could not remember when he first contacted Willow 

Creek. Although Mother had signed an assessment plan for Student’s assessment at 

Willow Creek on January 30, 2006, the day before her January 31, 2006, meeting, this plan 

did not propose assessment in the area of social/emotional. Had Mr. Rezowalli contacted 

Willow Creek, he would have learned that the Student’s assessment plan by Willow Creek 

did not include assessment in the area of social/emotional needs. 

72. With regard to District’s contention that Mother refused to make Student

available for assessment, the evidence demonstrates that she feared for her safety and that 

of her daughter, she knew school issues were a trigger for Student, Student was a “ticking 

time bomb”, and Student had violently assaulted his father in the head with a hammer. 
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Mother did not refuse to permit Student to return to Alameda County for assessment, as 

he eventually did in October. She only refused to allow assessment when he was staying 

with her. Mr. Rezowalli conceded that it would have been prudent to assess Student earlier 

using the plan that was eventually used. As discussed previously, there is no per se rule 

automatically relieving districts of the obligation to travel to another state to assess a 

student who has been unilaterally placed out of state. In light of the unique facts of this 

case, District was required to go to Utah to assess Student, or to make arrangements to 

return Student to California for assessment without Mother’s involvement. 

73. The delay of over seven months in completing the assessment amounts to a

procedural violation of the IDEA. This delay impeded Student’s right to a FAPE because 

Mother was required to fund Student’s placement during this time. 

ĀĀĀ meetinĀ within statutory timelines 

74. Based on Factual Findings 70 through 72 and Applicable Law No. 6, District

failed to convene an IEP meeting within statutory timelines. District received Mother’s 

assessment request on January 10, 2006, and the IEP meeting was convened on December 

20, 2006, and concluded on January 17, 2007. 

75. The delay in convening an IEP meeting within statutory timelines amounts to

a procedural violation of the IDEA. This delay impeded Student’s right to a FAPE and did 

deprived Student of educational benefits because Student was, the entire time of the 

delay, in placed in a residential treatment facility in Utah that was not certified as a 

nonpublic school by the State of California, and it was because of District’s delay that 

Student was not offered a placement in a certified nonpublic school until January 2007. 
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DID DISTRICT FAIL TO OFFER STUDENT A FREE APPROPRIATE PUBLIC EDUCATION (FAPE) 
FROM MARCH 8, 2005, THROUGH JANUARY 16, 2007, BY FAILING TO DETERMINE THAT 

STUDENT WAS ELIGIBLE FOR SPECIAL EDUCATION AND RELATED SERVICES UNDER THE 

CATEGORY OF EMOTIONAL DISTURBANCE (ED)?

76. Based on Factual Findings 73 through 80 and Applicable Law Nos. 40 

through 44, District did not deny Student a FAPE from March 8, 2005, through January 17, 

2007, by failing to determine that Student was eligible for special education and related 

services under the category of ED. Regarding the time period from March 8, 2005, through 

May 15, 2005, when District was Student’s district of residence and District was responsible 

for provide Student a FAPE, Student failed to meet his burden of proof that he met the 

criteria for eligibility for special education under the category of ED. Student clearly met 

his burden of proving that District was required to assess, but not that Student met the 

criteria of ED at that time. Student offered the testimony of Ms. Wilde, who was Student’s 

therapist beginning in July 2006, but she did not know Student between March 8, 2005, 

and May 15, 2005, and had not seen his school records from this time. Student also 

offered the reports from Student’s psychiatric hospitalizations on May 16, 2005, and on 

May 23, 2005, however, neither of these reports evaluate the criteria for ED, and both 

reports were prepared while Student was traumatized and in crisis, thus diminishing their 

validity. 

77. As discussed previously, District was not responsible for Student’s education 

from May 15, 2005, through July 22, 2005, because Student was in juvenile hall. From July 

22, 2005, when Student was privately placed by Mother pursuant to a plea bargain that 

Mother entered because Mother did not want Student placed by the court in a locked 

juvenile justice facility or in a foster home, District was not responsible for Student’s 

education. After January 10, 2006, District assessed Student and determined he was 

eligible for special education and related services under the category of ED. While Student 

claims this was not done within statutory timelines, that claim is addressed in Issue 2. 
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DID DISTRICT DENY STUDENT A FREE APPROPRIATE PUBLIC EDUCATION (FAPE) FROM 

AUGUST 23, 2000, THROUGH JANUARY 16, 2007, BY (A) FAILING TO OFFER AND PROVIDE 

STUDENT WITH PSYCHOLOGICAL COUNSELING AS A RELATED SERVICE TO MEET HIS UNIQUE 

SOCIAL/EMOTIONAL NEEDS; AND (B) WITHHOLDING FROM MOTHER INFORMATION 

REGARDING THE AVAILABILITY OF PSYCHOLOGICAL COUNSELING AS A RELATED SERVICE FOR 

STUDENT, THEREBY PROHIBITING MOTHER FROM ADEQUATELY PARTICIPATING IN 

STUDENT’S EDUCATIONAL DECISION-MAKING PROCESS?
Psychological counseling as a related service

78. As discussed previously, Student’s claims prior to March 8, 2005, are barred

by the statute of limitations. 

79. Based on Factual Findings 81 through 92 and Applicable Law Nos. 9 through

19 and 36 through 39, District denied Student FAPE because the March 10, 2005, and the 

May 5, 2005, IEPs failed to offer psychological counseling as a related service to meet his 

unique social/emotional needs. By Ms. Brandon’s own writings supporting her referral to 

Mental Health, Student required these services in order to meet his unique needs. In 

addition, the evidence was overwhelming that Student had a unique need for 

psychological counseling in order to access educational benefit. District’s argument that 

Student did not have a unique need for psychological counseling because District was 

making a referral to Mental Health is contrary to law. A district is required by law to 

provide services, including psychological services, required to meet a Student’s unique 

needs. No provision of law relieves a district of that obligation if the district has made a 

referral to Mental Health and that referral is pending. Student’s symptoms were so severe 

as to require a referral to Mental Health, and District employees, including Dr. Arndt, 

agreed that referral was appropriate. The offers on March 10, 2005, and May 5, 2005, were, 

therefore, legally insufficient offers of FAPE. 

80. As discussed previously, District did not have an obligation to offer or

provide Student with psychological counseling from May 15, 2005, after Student was 

placed in juvenile hall, or after Mother unilaterally placed Student in Tranquility Bay and 
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Willow Creek. District’s obligations with respect to Student resumed when District received 

Mother’s letter requesting assessment on January 10, 2006. After receiving that request, 

District assessed Student and offered mental health services that Student accepted and 

does not challenge. 

Information regarding the availability of psychological services as a related service

81. As discussed previously, Student’s claims prior to March 8, 2005, are barred

by the statute of limitations. 

82. Based on Factual Finding 92 and Applicable Law Nos. 45 and 46, a district is

required to consider only those programs and services that are appropriate in meeting the 

unique needs of the student, and is required to make a formal written offer in the IEP that 

clearly identifies the proposed program. Thus, a district is required to offer services 

required for FAPE. Thus, Student’s claim that District failed to offer and provide 

psychological counseling services as a related service is addressed in Issue 4. 

DID DISTRICT DENY STUDENT FAPE BY FAILING TO PROVIDE STUDENT WITH ANY SPECIAL 

EDUCATION SERVICES FROM JANUARY 27, 2005, THROUGH MARCH 10, 2005, DURING 

WHICH TIME STUDENT WAS ENROLLED IN INDEPENDENT STUDY?

83. As discussed previously, claims prior to March 8, 2005, are barred by the

statute of limitations. Thus, this claim involves District’s failure to provide services on only 

March 8 and 9, 2005. 

84. As discussed in Factual Findings 94 through 97 and Applicable Law Nos. 36

through 39, a district is required to provide a FAPE to students in special education. 

District’s failure to provide special education services on March 8 and 9, 2005, was a denial 

of FAPE. However, because denial involved only two days, the denial was insignificant. 
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DETERMINATION REGARDING PROPOSED REMEDIES

85. District denied Student FAPE from March 8, 2005, through May 15, 2005, by

failing to assess Student in the area of social/emotional, by failing to offer psychological 

counseling as a related service, and by failing to make a timely referral to Mental Health 

after the March 10, 2005, IEP meeting, as discussed above. However, Student was placed in 

juvenile hall on May 15, 2005, as a result of his assault on his father. On July 15, 2005, 

Student was adjudged a ward of the court pursuant to Welfare and Institutions Code 

section 602. That day, Student entered a plea agreement with the court. According to the 

terms of that agreement, the court would not commit Student to one of the statutorily 

required placements, if Mother found a private placement for Student. Mother did not 

want Student to be committed to one of the statutorily required placements, and she 

found a private placement for Student. As a result of that agreement, the court granted 

Mother the discretion to place Student at Tranquility Bay in Jamaica. 

86. Student remained in juvenile hall until July 22, 2005, when he was

transported to Jamaica by Mother and unilaterally placed Student at Tranquility Bay in 

Jamaica, with the permission of the juvenile court. Tranquility Bay did not provide Student 

with an appropriate education and it was not an appropriate placement, as discussed in 

Factual Finding 99. In addition, District was not joined in this juvenile court proceeding, 

and District was not informed of the placement at Tranquility Bay. It is clear that the reason 

that Mother placed Student in Tranquility Bay was to avoid other placements. Had 

Mother’s purpose been to provide a FAPE that District failed to provide, Mother may have 

been entitled to reimbursement for that placement if it provided Student FAPE. However, 

that was not her purpose. Therefore, Student is not entitled to reimbursement for his 

placement at Tranquility Bay. 

87. As discussed in Factual Finding 100, Tranquility Bay was not an appropriate

placement for Student, and Mother removed him from that placement on November 24, 
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2005, and placed him in Willow Creek in Utah directly from Tranquility Bay. Student was 

still award of the court at that time, and the court’s wardship orders remained in effect. 

District was not notified of the placement at Willow Creek. The placement at Willow Creek 

was a continuing effort on Mother’s part to avoid placement of Student by the court in 

one of the statutorily prescribed options. It was a unilateral placement by Mother. 

88. However, as determined in Factual Finding 103, by letter of January 5, 2006, 

Mother requested that District assess Student. At that time, District was obligated to 

assess. However, District denied Student FAPE following that request, as determined 

above, by failing to respond to the assessment request within statutory timelines, failing to 

make a timely AB 3632 referral to Mental Health after receiving the assessment request, 

failing to complete the requested assessment within statutory timelines, and filing to 

convene an IEP meeting within statutory timelines. 

89. As determined in Factual Finding 105, District offered residential placement 

to Student on January 17, 2007, retroactive to January 8, 2007. However, until that offer 

was made, Mother was paying for Student’s placement at Willow Creek. After Student was 

asked to leave Willow Creek, Mother paid for Student’s temporary placement at Teen Safe. 

2007. 

90. Given that District denied FAPE, it is necessary to determine if District should 

be required to reimburse Mother for the cost of private placement at Tranquility Bay, 

Willow Creek and Teen Safe and travel costs and related costs, and for costs Mother paid 

in connection with Student’s placement at Provo Canyon, which was the placement offered 

by District. 

91. As determined in Factual Finding 103, until May 23, 2006, Student was a 

ward of the court, and Student’s placement at Tranquility Bay and Willow Creek were 

unilaterally made by Mother pursuant to that court order. Mother testified that prior to 

May 23, 2006, she would not have considered any placement offered by District unless it 
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was a locked facility and unless it was approved by the court. In addition, Mother did not 

give District notice of these placements. Therefore, District is not required to reimburse 

Mother for any costs associated with the placement at Willow Creek until May 23, 2006, 

when Student was placed in Mother’s custody by the juvenile court. 

92. By May 23, 2006, the assessment Mother requested on January 5, 2006, 

should have been completed by District. In addition, IEP team meeting following the 

assessment should have been completed. Therefore, District is responsible for some 

portion of the cost of Willow Creek. According to Mr. Rezowalli, District would be 

responsible for tuition and transportation and incidental expenses and reasonable visits. 

Mental Health would be responsible for the residential and therapeutic portions. As 

discussed previously, Student settled his claims against Mental Health on the second day 

of hearing, and the terms of that settlement were not revealed. 

93. Therefore, based on the above and on Applicable Law Nos. 20 through 32 

and 47 through 58, District shall reimburse Mother for tuition for Willow Creek from May 

23, 2006, through January 5, 2007, in the amount of $33,750, which represents seven and 

one- half months at the rate of $4,500 per month. District shall reimburse Mother for the 

cost of Student’s temporary placement at Teensafe, in the amount of $800. In addition, 

District shall reimburse Mother $500 for the advance on Student’s incidental expenses at 

Provo Canyon. 

ORDER 

1. Within 30 calendar days of this order, District shall reimburse Mother for 

tuition for Willow Creek from May 23, 2006, through January 5, in the amount of $33,750, 

for the cost of Student’s temporary placement at Teensafe, in the amount of $800, and for 

the advance on Student’s incidental expenses at Provo Canyon in the amount of $500. All 
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other requests for reimbursement are denied.12

12 As discussed above, Student reached settlement agreements with Mental Health 

and ACOE. The terms of these agreements were not disclosed at hearing. However, 

Student is not entitled to reimbursement from both District and Mental Health for the 

same days of attendance at Willow Creek. District and Student shall confer regarding 

reimbursement, and to the extent that there is overlap in reimbursement by Mental Health 

and District, District is not obligated to reimburse for those periods of time. 

 

2. Alameda County Behavioral Health Care Services and the Alameda County 

Office of Education are dismissed as parties from this proceeding. 

PREVAILING PARTY 

Pursuant to California Education Code section 56507, subdivision (d), the hearing 

decision must indicate the extent to which each party has prevailed on each issue heard 

and decided. Student prevailed on a portion of Issue 1a, and on Issues 1b, 1c, 2b, 2c, 2d, 

and 4a . District prevailed on a portion of Issue 1a, and on Issues 2a, 3, 4b, and 5. 

RIGHT TO APPEAL THIS DECISION 

The parties to this case have the right to appeal this Decision to a court of 

competent jurisdiction. If an appeal is made, it must be made within ninety (90) days of 

receipt of this decision. (Ed. Code, § 56505, subd. (k).) 

 

  

72 

 

                     

Accessibility modified document



Dated: August 20, 2007 

 

 
DEBRA R. HUSTON 
Administrative Law Judge 
Office of Administrative Hearings 
Special Education Division 
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