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Is software copyrightable?  According to the case of Oracle v. Google, 750 F.3d 1339 (2014), the Federal Court of Appeal held that Ninth Circuit law establishes that computer software may be copyrighted. In light of the U.S. Supreme Court decision in Alice, in which the Court held that software is not patentable, this case is very important in the intellectual property law (IP) area.
 
This dispute involves 37 packages of computer source code, known as APIs.  These packets of predesigned code were developed as a key part of the sophisticated Java programming. Google copied some APIs verbatim for use in its Android operating system for smartphones.

The Federal Circuit Court of Appeal largely found in favor of Oracle, holding that the APIs are subject to copyright protection. “It is well established that copyright protection can extend to both literal and non-literal elements of a computer program [Citations].” (750 F 3d @ 1355)

“The non-literal components of a computer program include, among other things, the program’s sequence, structure, and organization, as well as the program’s user interface, [Citations].” (Id. @ 1355-1356.) “At this stage, it is undisputed that the declaring code and the structure and organization of the Java API packages are original.” (Id. @1356.)

“In the Ninth Circuit, while questions regarding originality are considered questions of copyrightability, concepts of merger and scenes a faire are affirmative defenses to claims of infringement. [Citation].” (Id @ 1358.)

The merger doctrine serves to “merge” an idea with its expression when there are “a limited number of ways to express an idea.” (Id. @1359-1360.) In such a case, the software program may lose copyright protection.  Merger does not occur in the Ninth Circuit if alternate methods of expression are available to an alleged infringing party. (Id. @1360.)

 The scenes a faire doctrine establishes that a work is not copyrightable if they are “standard, stock, or common to a topic, of if they necessarily follow from a common theme or setting.” (Id. @ 1363.) “While it does not appear that the Ninth Circuit has addressed the precise issue, we conclude that a set of commands to instruct a computer to carry out desired operations may contain expression that is eligible for copyright protection. [Citation].” (Id. @ 1367.)

[bookmark: _GoBack]Oracle’s appeal was granted with respect to the copyright issue while the question of Google’s fair use was remanded to the district court. Google’s direct certiorari petition to the U.S. Supreme Court was denied, which means that this very important case remains the standard for current Ninth Circuit law on software copyrightability.

The Office of Legal Services with the California Department of General Services can help state Agencies through the Intellectual Property Program.

For more information on the program, contact Chris Gill at (916) 376-5112, or Cathy Moua at (916) 376-5097. 

