Garcia v. Google, Inc. (9th Cir. 2014) 786 F.3d 733
Does an actress have an individual copyright in a brief appearance in a controversial film? Plaintiff Garcia “was bamboozled when a movie producer transformed her five-second acting performance into a blasphemous video proclamation against the Prophet Mohammed.” (786 F.3d @ 736.) The producer uploaded the video to YouTube and millions of viewers soon watched it. According to news reports, the film was a source of violence in the Middle East. (Id., @ 736-737.)
Plaintiff Garcia characterized the case as involving “the vicious frenzy against Ms. Garcia that the Film caused among certain radical elements of the Muslim community.” (Id., @ 737.) “Garcia seeks to impose speech restrictions under copyright laws meant to foster rather than repress free expression. Garcia’s theory can be likened to copyright cherry picking, which would enable any contributor from a costume designer down to an extra or best boy to claim copyright in random bits and pieces of a unitary motion picture without satisfying the requirements of the Copyright Act.” (Id.)
“In light of the Copyright Act’s requirements of an ‘original work [] of authorship fixed in any tangible medium,’ 17 U.S.C. sec. 102(a), the mismatch between Garcia’s copyright claim and the relief sought, and the Copyright Office’s rejection of Garcia’s application for a copyright in her brief performance, we conclude that the district court did not abuse its discretion in denying Garcia’s request for the preliminary injunction.” (Id.; emphasis added.) Consequently, the Ninth Circuit concluded that the district court’s mandatory injunction against Google was unwarranted, and dissolved it upon publication of the opinion. (Id.)
Plaintiff was cast in a cameo role in a film entitled Desert Warrior; however, Ms. Garcia later discovered that the producer had altered her brief appearance and used it in a film entitled Innocence of Muslims. This latter film depicted the Prophet Mohammed as, among other things, a murderer, pedophile, and homosexual. (Id.) Ms. Garcia eventually began receiving death threats when the film was uploaded to YouTube.
The basic question involved in the appeal was whether the facts clearly favored plaintiff’s claim to a copyright in her five-second performance. (Id. @ 740.) The Ninth Circuit answered this query with a simple “no” before proceeding to analyze the elements of the protections afforded by the Copyright Act. The court noted that during the pendency of the litigation, the Copyright Office rejected Ms. Garcia’s copyright application. “We credit the expert opinion of the Copyright Office – the office charged with administration and enforcement of the copyright laws and registration. [Citation].” (Id., @ 741-742.)
“Garcia’s theory of copyright law would result in the legal morass we warned against in Aalmuhammed – splintering a movie into many different ‘works’, even in the absence of an independent fixation. Simply put, as Google claimed, it ‘make[s] Swiss cheese of copyrights’.” (Id., @ 742.) The Ninth Circuit pointed to the examples of Ben Hur and The Lord of the Rings to illustrate that such films, with their casts of thousands, represent an extreme example of the mischief that would be wrought if all cast members, no matter how small their roles, received an individual copyright in their performances in a film. (Id., 742-743.)
Although the court was sympathetic to Ms. Garcia’s plight, it concluded that copyright law was not the appropriate mechanism through which she could vindicate her interests. The producer and his crew “fixed” the film in a tangible medium under the copyright law, and Ms. Garcia played no role in this activity. (Id., @ 744.) “Because neither the Copyright Act nor the Copyright Office’s interpretation supports Garcia’s claim, this is a hurdle she cannot clear.” (Id.)
[bookmark: _GoBack]In sum, this Ninth Circuit decision is a significant case in the jurisdiction in which Hollywood is located. It helps define the absence of a copyright in an actor’s performance in the vast majority of instances. In light of the fact that actors do not typically play a role in the fixation of a film into a tangible medium, this case clarifies an important element of copyright law.
